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IN THE SUPREME COURT OF THE STATE OF IDAHO

ABK, LLC
vs.
Mid-Century Insurance Company

Supreme Court Case No. 46334
430

CLERK’S RECORD ON APPEAL

Appeal from the District Court of the First Judicial District,
in and for the County of Kootenai

HONORABLE CYNTHIA K.C. MEYER

Douglas Dick

Jeffrey Thomson

Attorney of Record

Attorney of Record

Attorney for Appellant

Attorney for Respondent

Spokane, Washington

Boise, Idaho
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-5916
ABK,LLC
vs.
Mid-Century Insurance Company

§
§
§
§

Location: Kootenai County District Court
Judicial Officer: Meyer, Cynthia K.C.
Filed on: 08/02/2017
Case Number History:

CASE l:\FORMATIO:\

Bonds
Cash Bond $.00
10/12/2018
Counts: 1

AA- All Initial District Court
Case Type: Filings (Not E, F, and HI)

Posted
Case 10/10/2018 Appealed Case Status: Supreme Court Appeal

Cash Bond $100.00
10/12/2018
Posted
Counts: 1

DATE

CASE ASSIG:\'.\U:Yr

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-2017-5916
Kootenai County District Court
09/08/2017
Meyer, Cynthia K.C.

PARTY l:\FORM,\TIOl\

Lead Attorneys
Dick, Douglas Reuben
Retained
509-838-6055(W)

Plaintiff

ABK,LLC

Defendant

Mid-Century Insurance Company

Thomson, Jeffrey A.
Retained
208-343-5454(W)

EVE:\TS & ORDERS OF THE Conn

DATE

08/02/2017

New Case Filed Other Claims
New Case Filed - Other Claims

08/02/2017

ROA - Converted Event
Filing: AA- All initial civil case filings in District Court of any type not listed in categories E,
F and H(l) Paid by: Dick, Douglas Reuben (attorney for ABK LLC) Receipt number: 0029094
Dated: 8/2/2017 Amount: $221.00 (Check) For: ABK LLC (plaintiff)

08/02/2017

•

Complaint Filed
Complaint for Declaratory Relief and Damages Filed

08/02/2017

•

Summons Issued
Summons Issued

08/07/2017

8l Family Case Law Information Sheet
Case Information Sheet

08/25/2017

08/25/2017

Hearing Scheduled
Hearing Scheduled (Status Conference 08/29/2017 10:00 AM) Telephonic Hearing
.Notice of Hearing
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-5916
Notice of Hearing

08/28/2017

Hearing Vacated
Hearing result for Status Conference scheduled on 08/29/2017 10:00 AM: Hearing Vacated
Telephonic Hearing - Douglas Dick or Brian Sheldon- 509-838-6055

08/29/2017

CANCELED Status Conference (10:00 AM) (Judicial Officer: Mitchell, John T.)
Vacated
Telephonic Hearing - Douglas Dick or Brian Sheldon- 509-838-6055 Hearing result for Status
Conference scheduled on 08/29/2017 10:00 AM· Hearing Vacated

08/30/2017

ROA - Converted Event
Filing: I 1 - Initial Appearance by persons other than the plaintiff or petitioner Paid by:
Thomson, Jeffrey A. (attorney for Mid-Century Insurance Company) Receipt number: 0033060
Dated: 8/30/2017 Amount: $136.00 (Check) For: Mid-Century Insurance Company
(defendant)

08/30/2017

.Motion
Motion/or Disqualification Without Cause - Honorable John T. Mitchell

08/30/2017

B Family Case Law Information Sheet
Case Information Sheet

09/05/2017

.Order
Order for Disqualification Without Cause ofJudge Mitchell

09/08/2017

.Answer
Defendant's Answer to Complaint and Demand for Jury Trial

09/08/2017

Disqualification of Judge - Automatic
Disqualification OfJudge Mitchell - Automatic by DA JEFFREY THOMSON

09/08/2017

.Order
Order Assigning Judge Meyer on Disqualification Without Cause

09/11/2017

Hearing Scheduled
Hearing Scheduled (Scheduling Conference 10/17/2017 03:00 PM)

09/12/2017

.Order
Order For Pretrial Scheduling Conference

09/13/2017

•

Miscellaneous
Response to Status Conference Notice- Douglas Dick

09/14/2017

•

Miscellaneous
Scheduling Form - J Thompson, atty for Defendants

09/15/2017

09/15/2017

09/18/2017

Hearing Vacated
Hearing result for Scheduling Conference scheduled on 10/17/2017 03:00 PM: Hearing
Vacated
•

Notice of Vacating Hearing
Notice Vacating Hearing

Hearing Scheduled
Hearing Scheduled (Pre-Trial Conference 07/13/2018 01:30 PM)
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-5916
09/18/2017

Hearing Scheduled
Hearing Scheduled (Jury Trial Scheduled 08/27/2018 09:00 AM) 4 day trial

09/18/2017

.Order
Order For Mediation

09/18/2017

.Order
Notice Of Trial And Pretrial Conference Setting And Pretrial Order

10/10/2017

•

10/16/2017

.Order
Order Re: Agreed Upon Mediator

10/17/2017

Stipulation
Stipulation Re: Agreed Upon Mediator

CANCELED Scheduling Conference (3:00 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Vacated
Hearing result for Scheduling Conference scheduled on 1011712017 03:00 PM: Hearing
Vacated

01/16/2018

•

Notice of Service of Discovery Requests
Notice OfService Of Discovery Requests

01/24/2018

•

Notice of Service of Discovery Requests
Notice Of Service Of Discovery

02/26/2018

•

Notice of Service of Discovery Requests
Notice Of Service Of Discovery

02/26/2018

•

Notice of Service of Discovery Requests
Notice OfService Of Discovery

03/02/2018

•

Miscellaneous
Acknowledgment Pursuant to Rule 16(L)(7) IRCP Regarding Case Status/Mediation ResultsCase NOT Resolved by Mediation - Peter C. Erb/and

03/07/2018

Hearing Scheduled
Hearing Scheduled (Motion/or Summary Judgment 05/01/2018 03:00 PM) Thomson-I hour

03/13/2018

•

03/13/2018

.Motion
Defendant's Motion for Summary Judgment

03/13/2018

•

Memorandum
Defendant's Memorandum in Support of Motion for Summary Judgment

03/13/2018

•

Affidavit in Support of Motion
Affidavit ofMatthew C. Parks in Support of Defendant's Motion for Summary Judgment

03/13/2018

•

Notice of Hearing
Notice Of Hearing For Defendant's Motion For Summary Judgment

Affidavit in Support of Motion
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV-2017-5916
Affidavit of Timothy Hurley in Support ofDefendant's Motion for Summary Judgment

03/13/2018

•

Affidavit in Support of Motion
Affidavit of Cynthia Scharf in Support of Defendant's Motion for Summary Judgment

03/13/2018

•

Notice of Service
Notice 0/Service Of Discovery

03/26/2018

•

Notice of Service
Notice 0/Service Of Expert Witness Disclosure

04/12/2018

•

04/17/2018

.Response
Plaintiffs Response in Opposition to Motion for Summary Judgment

04/17/2018

•

Declaration
Declaration ofDouglas Dick with exhibits

04/17/2018

•

Declaration
Declaration ofBen Thomas

04/24/2018

•

Memorandum In Support of Motion
Defendant's Reply Memorandum In Support Of Motion For Summary Judgment

Notice of Service of Discovery Requests

04/25/2018

Scanned

05/01/2018

Motion for Summary Judgment (3:00 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Thomson-I hour

05/01/2018

•

Court Minutes
Court Reporter Diane Bolan

05/07/2018

•

Witness Disclosure
Defendant's Expert Witness Disclosure

05/07/2018

•

Notice of Service of Discovery Requests
Notice ofService

05/17/2018

.Notice of Taking Deposition
of Gagandeep Raibhatti

06/06/2018

•

06/13/2018

.Notice of Taking Deposition Duces Tecum
Amended Notice ofDeposition Duces Tecum of Gagandeep Raibhatti

06/18/2018

.Order
Memorandum Decision and Order on Defendant's Motion to Strike and Motion/or Summary
Judgment

06/22/2018

.Motion

Notice of Service of Discovery Requests
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-5916
Plaintiff's Motion for Reconsideration

06/22/2018

•

Memorandum In Support of Motion
Plaintiff's Memorandum in Support ofMotion For Reconsideration

06/22/2018

•

Notice of Hearing
Plaintiff's Motion for Reconsideration

06/25/2018

.Notice
Amended Note for Hearing Motion/or Reconsideration

06/26/2018

.Judgment

06/27/2018

Dismissed With Prejudice (Judicial Officer: Meyer, Cynthia K.C.)
Comment()

07/13/2018

CANCELED Pre-trial Conference (l :30 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Vacated

07/13/2018

CANCELED Motion for Reconsideration (l :30 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Vacated
Douglas Dick-15 min

07/31/2018

•

08/06/2018

.Reply
Memorandum in Support ofMotion for Reconsideration of Order

08/06/2018

•

08/07/2018

Opposition to
Defendant's Opposition to Motion for Reconsideration

Declaration
ofGurjeet Brar

Motion for Reconsideration (3:00 PM) (Judicial Officer: Meyer, Cynthia K.C.)
Douglas Dick-15 min

08/07/2018

.Motion
Defendants's Motion to Strike Untimely Pleadings

08/07/2018

•

08/27/2018

09/05/2018

10/10/2018
10/10/2018
DATE

Court Minutes
Court Reporter Diane Bolan

CANCELED Jury Trial (9:00 AM) (Judicial Officer: Meyer, Cynthia K.C.)
Vacated
4 day trial

.Order
Denying Motion for Reconsideration of Order on Summary Judgment and Order Denying
Motion to Strike Untimely Pleadings - Judge Simpson
Appeal Filed in Supreme Court
•

Notice of Appeal
ck/or deposit on clerk's record
FI'\Al\(:J.\I. INFORMATION
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KOOTENAI COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2017-5916
Defendant Mid-Century Insurance Company
Total Charges
Total Payments and Credits
Balance Due as of 11/15/2018

136.00
136.00
0.00

Plaintiff ABK, LLC
Total Charges
Total Payments and Credits
Balance Due as of 11/15/2018

221.00
221.00
0.00

Defendant Mid-Century Insurance Company
Civil Cash Bond Account Type Balance as of 11/15/2018

0.00

Plaintiff ABK, LLC
Civil Cash Bond Account Type Balance as of 11/15/2018

100.00
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Douglas Dick, ISB #9398
Phillabaum Ledlin Matthews
& Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201
CV-2017-5916
509-838-6055
COMP
Complaint Filed
509-625-1909 - Fax
619371
doug@spokel aw.com

2011 AUG-2 Al4 g: 51

5
Ill I 111111111111111111111111111111111111

6

IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY

7

8
9

ABK, LLC, a limited liability company,
Plaintiff,

10
11
12

NO.

CV /7--- c;q/{p

COMPLAINT FOR DECLARAT ORY
RELIEF AND DAMAGES

v.

MID-CENTU RY INSURANCE COMPANY,
a foreign insurer,

13

CAT: AA
FEE: $221

Defendant.

14
15
16

COMES NOW plaintiff, ABK, LLC ("ABK"), by and through its attorneys of record,
Douglas Dick and Phillabaum Ledlin Matthews & Sheldon, PLLC, and alleges as follow:

17
18
19
20
21

I.PARTIES
1.1

Falls, Kootenai County, Idaho.
1.2

24

Mid-Century Insurance Company ("Mid-Centur y") is a foreign insurer authorized to

conduct business in Idaho, including Kootenai County.

22
23

ABK, LLC is a limited liability company with its principal place of business in Post

II. JURISDICTION AND VENUE

2.1

All acts alleged herein occurred in whole or in part in Kootenai County, Idaho.

2.2

Jurisdiction and venue are proper pursuant to Idaho Code §5-514 and §5.404.

25
26
PHILLABAUM LEDLIN MATTHEWS
& SHELDON, PLLC

27
28

COMPLAINT FOR DECLARATORY
RELIEF AND DAMAGES - 1

ATTORNEYS AT LAW

1235 NORTH POST STREET, SUITE 100
l,POKANE, WASHINGTON 99201
TELEPHONE (509) 838-6055

JOHN T. MITCH ELL

Page 8

III. FACTUAL BACKGROUND

1
2
3

3.1

ABK owns and operates a gas and convenience store, doing business as Jones

Chevron and Deli in Post Falls, Idaho.

4

3.2

The gasoline at the store is contained in underground storage tanks ("USTs").

5

3.3

On or about January 18, 2017, ABK discovered that water had infiltrated the gasoline

6
7

8
9

in the USTs.
3.4

Ultimately, it was determined that damaged tank risers and fill buckets allowed water

to infiltrate the USTs.
3.5

At the time of the loss, ABK was insured under a Business Owners Special Property

1O

Coverage Form policy issued by Mid-Century. The policy is an "All Risk" policy that covers any

11

physical loss or damage, other than those losses specifically excluded under the policy.

12

3.6

ABK reported the loss to Mid- Century.

13

3.7

Mid-Century never inspected the damages, but instead hired a forensic engineer to

14

render an opinion on the cause of the infiltration. The engineering firm conducted a "desk review"

15

of the claim.

16

3.8

Based on the opinions of the forensic desk review, Mid-Century denied all claims by

17

ABK on the basis that the loss resulted from faulty, inadequate, or defective maintenance, which is

18

a named exclusion under the policy.

19

20

3.9

The policy contains an ensuing loss clause that provides coverage for covered losses

that result from faulty, inadequate, or defective maintenance that are not otherwise excluded.

IV. FIRST CAUSE OF ACTION
BREACH OF CONTRACT

21
22
4.1

Under the Business Owners policy, Mid-Century contracted to pay any loss not

23
specifically excluded under the policy. Mid-Century's denial of coverage under the policy constitutes
24

a breach of the insurance contract.

25
26
PHILLABAUM LEDLIN MATTHEWS
& SHELDON, PLLC

27
28

ATTORNEYS AT LAW

COMPLAINT FOR DECLARATORY
RELIEF AND DAMAGES - 2

1235 NORTH POST STREET, SUITE 100
SPOKANE, WASHINGTON 99201
TELEPHONE (509) 838-6055

Page 9

V. SECOND CAUSE OF ACTION
BAD FAITH

1

2
5.1

Mid-Century intentionally and unreasonably denied payment of ABK's covered

3
claim. Mid-Century's intentional and unreasonable coverage denial constitutes a tort of bad faith.
4

VI. PRAYER FOR RELIEF
5
WHEREFORE, ABK, LLC requests the following relief:
6
1.

Declaratory relief determining that coverage is owed under the terms of the policy.

2.

Damages in an amount to be proven at trial.

3.

Costs and attorney fees.

4.

Any other relief the Court deems just and equitable.

7
8
9
10
11
DATED this ~ a y of July, 2017
12
PHILLABAUM, LEDLIN, MATTHEWS
& SHELDON, PLLC

13
14

LJ~E4-

15

Douglas Die ~B #9398
Attorneys for Plaintiff ABK, LLC

16
17
18
19
20
21

22
23
24

25

F:\Users\Shannan\ABKLLC\PLD\Complaint.wpd
#175011

26
PHILLABAUM LEDLIN MATTHEWS
& SHELDON, PLLC

27
28

ATTORNEYS AT LAW

COMPLAINT FOR DECLARATORY
RELIEF AND DAMAGES - 3

1235 NORTH POST STREET, SUITE 100
SPOKANE, WASHINGTON 99201
TELEPHONE (509) 838-6055

Page 10
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380

08: 57:43 a.m.

09-08-2017

2/6

11&

CV-2017-5916

ANSW
Answer
619361

111111111111111111111IIIIIIIIIIIIII II Ill

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,

Plaintiff,

Case No. CV17-5916

vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

DEFENDANT'S ANSWER TO
COMPLAINT AND DEMAND FOR
JURY TRIAL

Defendant.

Mid-Century Insurance Company ("Defendant"), by and through its attorneys of record,
Elam,& Burke, P.A., and in answer to Plaintiff's Complaint for Declaratory Relief and Damages
("Plaintiffs Complaint") admits, denies and alleges as follows:

INTRODUCTION
The following defenses are not stated separately as to each claim for relief or aJlegation
of Plaintiff, nevertheless, the following defenses are applicable, where appropriate, to any and all
of Plaintiff's claims for relief. Defendant, in asserting the following defenses, does not admit
that the burden of proving the allegations or denials contained in the defenses is upon Defendant,

DEFENDANT'S ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 1

Page 11
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08: 57: 53 a.m.

09-08-2017

3 /6

but, to the contrary, asserts that by reason of said denials, and by reason of relevant statutory and
judicial authority, the burden of proving the facts relevant to many of the defenses and
affirmative defenses and the burden of proving the inverse of the allegations contained in many
of the defenses and affirmative defenses is upon Plaintiff. Moreover, Defendant does not admit,
in asserting any defense, any responsibility or liability but, to the contrary, specifically denies
any and all allegations of responsibility and liability contained in Plaintiff's Complaint.
FIRST DEFENSE

Plaintiffs Complaint fails to state a claim upon which relief can be granted against
Defendant and should therefore be dismissed pursuant to Idaho Rule of Civil Procedure 12(b )(6).
SECOND DEFENSE

Defendant denies each and every allegation in Plaintiff's Complaint not specifically
admitted herein.
THIRD DEFENSE
I. PARTIES

1.

In response to Paragraph 1.1 of Plaintiffs Complaint, Defendant lacks sufficient

information or knowledge to form a belief as to the truth of the allegations contained therein, and
therefore denies the same.
2.

In response lo Paragraph 1.2 of Plaintiffs Complaint, Defendant admits it is a

foreign corporation conducting business as a licensed insurer in the State of Idaho, including
Kootenai County.
II. JURISDICTION AND VENUE

3.

In response to Paragraph 2.1 of Plaintiffs Complaint, Defendant denies the

allegations contained therein.

DEFENDANT'S ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 2

Page 12
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In response to Paragraph 2.2 of Plaintiff's Complaint, Plaintiff attempts to set

forth legal conclusions which do not require an answer.

III. FACTUAL BACKGROUND
5.

In response to Paragraph 3.1 of Plaintiff's Complaint, Defendant admits the

allegations contained therein.
6.

In response to Paragraph 3.2 of Plaintiff's Complaint, Defendant admits the

allegations contained therein.
7.

In response to Paragraph 3.3 of Plaintiff's Complaint, Defendant Jacks sufficient

information or knowledge to form a belief as to the tmth of the allegations contained therein, and
therefore denies the same.
8.

In response to Paragraph 3.4 of Plaintiff's Complaint, Defendant denies the

allegations contained therein.
9.

In response to Paragraph 3.5 of Plaintiff's Complaint, Defendant admits that at the

time of the loss, ABK was insured under a Business Owners Special Property Coverage Form
policy issued by Mid-Century, which policy speaks for itself.
10.

In response to Paragraph 3.6 of Plaintiff's Complaint, Defendant admits that ABK

made a claim to Mid-Century.
11.

In response to Paragraph 3.7 of Plaintiff's Complaint, Defendant admits that Mid-

Century retained a forensic engineer to assist in investigating the claim.
12.

In response to Paragraph 3.8 of Plaintiff's Complaint, Defendant admits that Mid-

Century determined that the claims by ABK were excluded from coverage.
13.

In response to Paragraph 3.9 of Plaintiff's Complaint, Defendant admits only that

the policy terms speak for themselves.

DEFENDANT'S ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 3
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IV. FIRST CAUSE OF ACTION
BREACH OF CONTRACT
14.

In response to the first sentence of Paragraph 4.1 of Plaintiff's Complaint,

Defendant admits only that the Business Owners policy speaks for itself. In response to the
second sentence of Paragraph 4.1 of Plaintiff's Complaint, Defendant denies the allegations
contained therein.
V. SECOND CAUSE OF ACTION
BAD FAITH
15.

In response to Paragraph 5.1 of Plaintiff's Complaint, Defendant denies the

allegations contained therein.
FIRST AFFIRMATIVE DEFENSE
That Plaintiff is estopped from claiming damages.
SECOND AFFIRMATIVE DEFENSE
That Plaintiff failed to take reasonable steps to mitigate the claimed or alleged damage.
THIRD AFFIRMATIVE DEFENSE
That Plaintiff has voluntarily waived any right to damages.
RESERVATION
Defendant reserves the right, after discovery, to amend this Answer to add additional
affirmative defenses supported by the facts, and a failure to include all such defenses in this
Answer shall not be deemed a waiver of any right to further amend this Answer.
DEMAND FOR JURY TRIAL
Defendant hereby demands a trial by jury.

DEFENDANT'S ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 4

Page 14
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REQUEST FOR ATTORNEY FEES
Defendant hereby requests that it be awarded its attorney fees and costs incurred herein
pursuant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho Code § 12-121.
WHEREFORE, Defendant prays for judgment as follows:
Plaintiff's Complaint be dismissed with prejudice, and that judgment be entered

1.

for Defendant and against Plaintiff and that it take nothing thereby.
2.

For costs, including reasonable attorney fees, to be set by the Court.

3.

For such other and further relief as the Court may deem proper.

DATED this

e,

day of September, 2017.
ELAM & BURKE, P.A.

CERTIFICATE OF SERVICE

9 day of September, 2017, I caused a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing document to be served as follows:
Brian Sheldon
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 9920 I

4834·0191-5214,

V.

U.S. Mail
_ _ Hand Delivery
/Federal Express
Via
~ Facsimile- (509) 625-1909

_--r_

1

DEFENDANT'S ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 5
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STATE OF IOAHO

1

COUNTY OF KOOiENt,lJSS
FILED:

Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j at@elamburke.com
ISB #3380

2018 HAR 13 AH 7: 23

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,
vs.

CaseNo. CV17-5916
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

Defendant Mid-Century Insurance Company ("Mid-Century") by and through its
attorneys of record, Elam & Burke, P.A., respectfully moves this Court, pursuant to Rule 56 of
the Idaho Rules of Civil Procedure, for summary judgment in its favor. Mid-Century files this
motion for summary judgment seeking a dismissal of the breach of contract cause of action
because there is no coverage under the insurance policy at issue in this case. Mid-Century also
seeks dismissal of the bad faith cause of action because without coverage, there can be no bad
faith as a matter of law or, at the minimum, the claim for damages was fairly debatable.

CV-2017-5916

MOTN
Motion

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1

\\iitllll\llllllllmllI III
Page 16

,:
This Motion is based upon the records, files, and pleadings in this action, together with
the Memorandum in Support of Defendant's Motion for Summary Judgment, and the Affidavits
of Matthew Parks, Cynthia Schart, and Timothy Hurly, filed herewith.

DATED this

__g__ day of March, 2018.
ELAM & BURKE, P.A.

~

//)

/

By/~~--Matthew Parks, Of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

___!!}_

day of March, 2018, I caused a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

_ \./lJ.S. Mail
_ _ Hand Delivery
_ _ Federal Express
_ _ Via Facsimile - (509) 625-1909

Matthew Parks
4837-4103-8170, v. 1

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2
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Jeffrey A. Thomson
Matthew Parks
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
ISB #7419
Attorneys for Defendant
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CV-2017-5916

li;~RT

11 ~ "/

(

MEMO
Memorandum
619298
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,

Case No. CVl 7-5916

vs.

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

DEFENDANT'S MEMORANDUM
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Defendant.

Defendant Mid-Century Insurance Company ("Defendant" or "Mid-Century"), by and
through its attorneys of record, Elam & Burke, P.A., submits this Defendant's Memorandum in
Support of Motion for Summary Judgment.

I.

INTRODUCTION

Plaintiff ABK, LLC ("ABK"), filed its complaint against Mid-Century setting forth two
causes of action: breach of contract and bad faith. ABK operates a gas station in Kootenai
County. The gas in the tanks at the station was damaged when water infiltrated the tanks and

DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT- I

Page 18

rendered the gas in the tank unusable. ABK made a claim with Mid-Century under a business
property insurance policy for the damaged gas and a loss of business income. Mid-Century
investigated the claim, determined the damages were directly caused by faulty seals that were
designed to prevent water from infiltrating the gas tanks, and subsequently denied the claim
because the loss was not covered by the unambiguous language of the policy. Several other
maintenance related issues were discovered with the gas tanks. Mid-Century files this motion
for summary judgment seeking a dismissal of the breach of contract cause of action because
there is no coverage. Mid-Century also seeks dismissal of the bad faith cause of action because
without coverage, there can be no bad faith as a matter of law or, at the minimum, the claim for
damages was fairly debatable.

II.
1.

FACTS

ABK operates a gas station in Post Falls under the business name Jones Chevron

& Deli, located at E. 4000 Seltice Way. Affidavit of Cynthia Schart in Support of Defendant's
Motion for Summary Judgment ("Schart Aff."), Ex. A (Claim Outcome Letter).
2.

On January 18, 2017, after heavy snow and ice, the gas tanks at the station were

infiltrated by water. Id. ABK filed a claim with Mid-Century under ABK's Business Owners
Special Property Coverage policy, policy number 0605127565 (the "Policy"), seeking payment
for the costs to remediate the tainted gas in the tanks and lost business income for the time the
gas pumps were inoperational. Id., Ex. A; see also Ex. B (copy of the Policy).
3.

In February 2014, the gas tanks were also infiltrated with water. Affidavit of

Matthew C. Parks in Support of Defendant's Motion for Summary Judgment. ("Parks Aff."),
Ex. A. However, it does not appear any claims were made for coverage for that event.
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4.

Mid-Century investigated the claim and determined there was no coverage for the

damages. Schart Aff., Ex. A. Mid-Century denied the claim because, "there is no coverage for
any costs related to this loss due to policy language which excludes loss or damage caused by or
resulting from wear and tear or faulty or inadequate maintenance." Id.
5.

Mid-Century denied the claim based in part on the investigation and subsequent

report prepared by an expert retained by Mid-Century, Timothy Hurley of En vista Forensics. Id.
Mr. Hurley concluded that in his expert opinion the water infiltrated the gas tanks at the station
due to "multiple maintenance related issues with the unleaded and premium riser cap seals and
vapor adapters that could permit water intrusion into the USTs [underground storage tanks]." Id.
Mid-Century based the denial on the water, wear and tear, and negligent maintenance exclusions.

Id. Mid-Century also reserved its right to base the denial on other applicable exclusions in the
Policy. Id.

The Loss
6.

On January 20, 2017, after the water infiltration, CDASSE, the company that

maintains the tanks for ABK and supplies gas to the station, inspected the gas tanks and noted
the "Vapor plunger was not holding water. Water definitely gained access through this entry
point." See Affidavit of Timothy C. Hurley in Support of Defendant's Motion for Summary
Judgment ("Hurley Aff."), Ex. B. CDASSE further observed that the "vapor recovery manholes
were full of ice" and that "[t]he seal cap on the regular unleaded vapor recovery riser was
cracked and the plunger on the vapor adapter was not sealing." Id., Ex. B & <j[ 4.
7.

On January 24, 2017, CDASSE purged the gas tank dispenser lines, removed the

vapor recovery adapters from the underground storage tanks, and installed new cap seals on the
risers. Hurley Aff., Ex. C & <j[ 3. CDASSE also noted the fill bucket drains for the tanks were in
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poor condition and needed to be replaced. Id. Another ABK contractor, Orrco, pumped the
water tainted gas out of the tanks. Id.,

<JI

6, Ex. C. That gas was "polished" to remove the water

and subsequently returned to the tanks. Id.
8.

On January 25, 2017, after the leaky seals were replaced and the tanks were re-

filled with clean gas, CDASSE discovered that all of the water had not been removed from the
tanks, as the tanks still "contained phase separated gasoline product." Id, Ex. B & <JI 7.
9.

On January 31, 2017, Northwest Environmental Solutions, Inc., performed leak

testing on the tanks and ultimately determined there was no pressure loss (meaning there were no
leaks in the vapor recovery system). Id.,
10.

<JI

8.

In a report dated February 20, 2017, Timothy Hurley (the expert retained by Mid-

Century to determine causation) concluded that the water infiltrated the gas tank due to the
leaking seal and that the seal was defective due to inadequate maintenance of the vapor system.
Schart Aff., Ex. A; Hurley Aff., Ex A.
11.

On February 21, 2017, ABK' s owner Gagandeep Raibhatti sent an email to Mid-

Century that stated the following:
After getting the tests done and ok from Mr [sic]Tim Hurley we
got the tanks cleaned both premium and unleaded. We dropped
fuel, premium tank has no problem however water managed to get
in the unleaded tank again. We had Cordelne [sic] services (Don)
come out to figure out the cause. We now have suspecion [sic] that
the fill bucket for the unleaded tank was cracked and water may
have entered from there.
Schart Aff., Ex. E.
12.

On April 11, 2017, CDASSE sent a letter to ABK that identified several

maintenance related issues that CDASSE believed caused the water infiltration. Among those
issues were a "ripped containment towards the top" of the "Premium spill bucket" and that the
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"Unleaded spill bucket had no liquid in it, threads were cracked, the riser nipple to the fill
adaptor wiggled, was loose and the plunger did not appear to hold liquid." Parks Aff., Ex. B.
CDASSE also noted that a cap to a twelve-inch manhole was missing. Id.
The Policy
13.

The Policy excludes loss or damage caused by or resulting from negligent

maintenance from covered losses. Policy, p. 12 of 23, Section B.3.c(4).
14.

The Policy excludes loss or damages directly or indirectly caused by or resulting

from wear and tear. Policy, pp. 9 & 11 of 23, Section B.1.k(l).
15.

The Policy excludes loss or damages caused by or resulting from weather

conditions. Policy, p. 12 of 23, Section B.3.a.
16.

The Policy excludes loss or damages caused by water, both surface water and

ground water. Policy, p. 10 of 23, Section B.1.g.
No Coverage
17.

On February 22, 2017, Mid-Century issued a denial letter to ABK advising there

was no coverage for the loss based in part on the expert's conclusion that the loss resulted from
water infiltration caused by negligent maintenance, such loss not being covered due to the Policy
exclusions for damages caused by:
a. wear and tear
b. negligent work
c. inadequate maintenance
Schart Aff., Ex. A.
18.

Mid-Century's denial was also based on the Policy language excluding water

damages from Covered Losses. Id. Mid-Century also explicitly reserved the right to base its
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denial on other applicable Policy language. Id. The Policy excludes loss or damage caused by
weather conditions. Id., Ex. B.
19.

ABK's attorney subsequently asked Mid-Century to address the theory that ice

infiltrated the vapor system and caused the seals to fail. Schart Aff., Ex. C. On July 21, 2017,
Mid-Century's expert responded to that theory and noted the water and ice could not have
infiltrated the system unless the seals were faulty. Id. According to the expert:
Also, CDASSE found the vapor recovery manholes were full of
ice. The seal cap on the vapor recover riser on the regular unleaded
UST was cracked and the plunger was not sealing. En vista's
professional opinion is that ice would not cause damage to the
seals located inside the cap of the probe or vapor risers. Envista' s
professional opinion is that the seal of the vapor recovery cap
would need to be in disrepair for water to get in between the top of
the plunger and underside of the cap. If water was able to get in
between the plunger and the cap, then it is conceivable that the cap
could crack if the water froze.

Id. See also Hurley Aff.,

<JI

9.

III.

LEGAL STANDARDS

Summary judgment is proper, "if the movant shows there is no genuine issue as to any
material fact and the movant is entitled to judgment as a matter of law." I.R.C.P. 56(a).
When considering whether the evidence shows a genuine
issue of material fact, the trial court must liberally construe the
facts, and draw all reasonable inferences in favor of the nonmoving
party. Mitchell v. Bingham Mem'l Hosp., 130 Idaho 420,422, 942
P.2d 544, 546 (1997). Moreover, a mere scintilla of evidence or
merely casting a slight doubt of the facts will not defeat summary
judgment. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730
P.2d 1005, 1007 (1986). In other words, to create a genuine issue,
there must be evidence upon which a jury may rely. See id. (citing
Petricevich v. Salmon River Canal Co., 92 Idaho 865,871,452
P.2d 362, 368 (1969)).

Fragnella v. Petrovich, 153 Idaho 266, 271, 281 P.3d 103, 108 (2012).
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IV.

A.

ANALYSIS

ABK's Claim Is Not Covered; There Can Be No Breach of Contract as a Matter of
Law
Generally, Idaho courts construe insurance contracts in accordance with their plain,

unambiguous language. Cascade Auto Glass, Inc. v. Idaho Farm Bureau Ins. Co., 141 Idaho
660,663, 115 P.3d 751, 754 (2005). ABK does not allege that the relevant policy language is
ambiguous. It simply argued that its claim is covered under the policy. When there is no
ambiguity, the burden is on the insured to demonstrate that a loss is within the general coverage
provisions of the insurance contract. Buckley v. Orem, 112 Idaho 117, 120, 730 P.2d 1037, 1042
(Ct. App.1986). Then the insurer bears the burden to show that an exclusion applies. Id. See
also Perry v. Farm Bureau Mut. Ins. Co. of Idaho, 130 Idaho 100, 103, 936 P.2d 1342, 1345

(1997).
ABK alleges in its Complaint that, "[u]nder the Business Owners policy, Mid-Century

contracted to pay any loss not specifically excluded under the policy. Mid-Century's denial of
coverage under the policy constitutes a breach of the insurance contract." Complaint for
Declaratory Relief and Damages ("Complaint"), CJ[ 4.1. In order to demonstrate Mid-Century
breached the Policy, ABK must establish its damages were covered by the Policy. Because ABK
has this burden, in order to survive a motion for summary judgment, ABK must establish a
genuine issue of material fact that its losses are in fact covered under the Policy. ABK cannot
meet this burden.
It is undisputed that the faulty seals caused the damage (water-tainted gas) and loss of
business income and the seals were faulty as a result of inadequate maintenance. See Hurley
Aff.; see also I.R.C.P. 56(c) ("A party asserting that a fact cannot be or is genuinely disputed
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must support the assertion by: (A) citing to particular parts of materials in the record, including
... affidavits or declarations ... or (B) showing ... that an adverse party cannot produce
admissible evidence to support the fact."). The only evidence concerning the cause of the water
intrusion is that the negligently maintained seals and spill buckets were not properly inspected,
maintained, or replaced and permitted water to intrude into the gas tanks. See generally Hurley
Aff.; Parks Aff, Ex. B; Schart Aff., Ex. E. ABK cannot produce admissible evidence to
contradict the undisputed fact that the gas tanks suffered from numerous inadequate maintenance
issues that caused the water infiltration. Because it is undisputed that the negligently maintained
seals and spill buckets caused the water infiltration, there is no coverage under the Policy.
The first step in the inquiry is to review the language of the Policy. According to ABK,
the Policy "contains an ensuing loss clause that provides coverage for covered losses that result
from faulty, inadequate, or defective maintenance that are not otherwise excluded." Complaint
'l{ 3.9. ABK is mistaken. The Policy does not cover loss or damage resulting from negligent

work (which is defined to include faulty, inadequate or defective maintenance). However, the
Policy does cover loss or damage caused by a "Covered Cause of Loss" that results from
negligent maintenance. The important distinction with a difference is that the language provides
coverage for damages caused by a Covered Cause of Loss that results from negligent
maintenance, but not the loss resulting from the negligent maintenance. In other words, if the
negligent maintenance results in a Covered Cause of Loss, the damages that result from that
separate covered cause of loss are covered. What is not covered is loss or damage that results
from an excluded cause of loss, as is the case here.
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Negligent Maintenance

Negligent maintenance is not a Covered Cause of Loss under the Policy. A Covered
Cause of Loss is defined by the Policy as, "Risks of Direct Physical Loss unless the loss is ...
Excluded in Section B., Exclusions .... " Policy, p. 2 of 23.
The Policy clearly categorizes loss or damage resulting from negligent maintenance as
excluded. According to the Policy, Mid-Century, "will not pay for loss or damage caused by or
resulting from any of the following B.3.a. through B.3.c." B.3.c reads as follows:
c. Negligent Work
Faulty, inadequate or defective:
(2) Design, specifications, workmanship, repair, construction,
renovation, remodeling,
grading, compaction;
(3) Materials used in repair, construction, renovation or
remodeling; or
(4) Maintenance; of part or all of any property on or off the
described premises.
Policy, p. 12 of 23 (emphasis added).
According to the clear and unambiguous language of the Policy, damages that result from
negligent maintenance are not covered by the Policy. It is undisputed that the water tainted gas
and loss of income resulted from negligent maintenance. ABK has not disputed the negligent
work exclusion applies to its claim, instead arguing in the Complaint that the ensuing loss
exception to this exclusion applies. As is discussed below, it does not.

2.

Weather Conditions Exclusion

Weather conditions, like negligent maintenance, is an excluded cause of loss. See Policy,
p. 12 of 23, Section B.3.a. According to the Policy, damages caused by "weather conditions
[that] contribute in any way with a cause or event excluded in [Section B.1. of the Policy]" are
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not covered. Id. ABK contends the weather conditions contributed with the water intrusion to
cause the ice to freeze and cause further damages. Those damages are excluded by the
unambiguous language of the Policy.
3.

Water Exclusion

Section B.1. contains the exclusion for damages caused by water. The Policy indicates
that Mid-Century:
will not pay for loss or damage caused directly or indirectly by any
of the following. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in any
sequence to the loss.
g. Water
( 1) Flood, surface water, waves, tides, tidal waves, overflow of
any body of water, or their spray, all whether driven by wind or
not;
(4) Water under the ground surface pressing on, or flowing or
seeping through:
(c) Doors, windows or other openings.
Policy, pp. 9 -10 (emphasis added). Because the alleged damages stem from water intrusion into
the underground storage tanks, the damages are all directly related to water, whether the water be
deemed "surface water" or "water under the ground surface ... seeping through ... openings."

Id. Therefore, the damages are excluded under the weather conditions exclusion as well.
Notably, and in response to ABK's argument that its damages are covered, ensuing
losses, the water exclusion provision provides for coverage if the water "results in fire, explosion
or sprinkler leakage [Mid-Century] will pay for the loss caused by that fire, explosion or
sprinkler leakage." This is an example of how ensuing or resulting loss following an excluded
cause of loss can be covered - when the excluded cause of loss results in a separate covered
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cause of loss. In other words, when water damage results in a separate and distinct covered
cause of loss that in tum causes additional damages, those subsequent damages are covered, but

not the initial damages that caused the covered cause of loss. In this case, the faulty seals and
spill buckets did not result in a separate covered cause of loss or damage, but directly resulted in
the loss or damage at issue. Therefore, the loss or damage is excluded from coverage. Further
analysis of the resulting or ensuing loss provision in the Policy is set forth below.

4.

Wear and Tear Exclusion

The Policy also excludes damages or loss resulting from wear and tear.
We will not pay for loss or damage caused by or resulting from
any of the following:
k. Other Types Of Loss
( 1) Wear and tear;
(2) Rust, corrosion, fungus, decay, deterioration, hidden or
latent defect or any quality
in property that causes it to damage or destroy itself;
(4) Settling, cracking, shrinking or expansion;
Policy, p. 11 of 23. To the extent ABK argues the seals and spill buckets that were designed to
prevent water intrusion into the gas tanks did not fail due to negligent maintenance, but rather
due to wear and tear, any damages stemming from the wear and tear of the seals and spill
buckets would likewise not be covered. Nor is there an ensuing or resulting loss exception to
this exclusion.

5.

Ensuing or Resulting Loss Provision

ABK alleges that its losses (damages) are ensuing losses and therefore covered losses.

See Complaint, <J[ 3.9. The "ensuing" or "resulting" loss provision provides as follows:

We will not pay for loss or damage caused by or resulting
from any of the following B.3.a. through B.3.c. But if an excluded
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cause of loss that is listed in B.3.a. through B.3.c. results in a
Covered Cause of Loss, we will pay for the loss or damage caused
by that Covered Cause of Loss.
Policy, p. 12 of 23.
The Policy clearly provides that Mid-Century will not pay for ensuing loss or damages
"caused by or resulting from" weather conditions or negligent maintenance. However, weather
conditions or negligent maintenance that results in a Covered Cause of Loss could trigger
coverage for any damages caused by that separate and distinct resulting Covered Cause of
Loss. In order for ABK to establish coverage, ABK must demonstrate that the damages (watertainted gas and loss of income) was not caused by or resulting from negligent maintenance, wear
and tear, water, or weather conditions; but that the damage was caused by a separate and distinct
Covered Cause of Loss. For example, if negligent maintenance results in an electrical fire,
which is a Covered Cause of Loss, the damages caused by the fire would be covered (such as
water damage due to sprinklers).
In this case, negligent maintenance, wear and tear, water, or weather conditions did not
cause a separate and distinct Covered Cause of Loss. Therefore, there is no coverage for the
damage to the gas tanks or for lost business income stemming from the damage to the gas tanks.
Idaho appellate courts have not provided guidance, to date, on interpretation of ensuing
or resulting loss provisions. However, a recent case from the United States District Court for the
District of Montana provides a helpful overview of two lines of cases that have emerged in this
area.
The parties have also not cited, and the Court has not found
any Montana case law interpreting ensuing loss provisions in
insurance policies. Several other state and federal courts have
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considered similar ensuing loss provisions 1, however, and two
primary lines of authority have emerged.
On the one hand, several courts have interpreted the
provision broadly to provide coverage for losses to property that
occur as a consequence of an excluded event, as long as the
ensuing loss is otherwise covered by the policy. See e.g. Bartram,
LLC v. Landmark Am. Ins. Co., 864 F.Supp.2d 1229 (N.D. Fla.
2012); Vision One, LLC v. Philadelphia Indem. Ins. Co., 174
Wash.2d 501, 276 P.3d 300 (2012); Arnold v. Cincinnati Ins. Co.,
276 Wis.2d 762, 688 N.W.2d 708 (2004); Selective Way Ins. Co. v.
Nat'l Fire Ins. Co. of Hartford, 988 F.Supp.2d 530 (2013);
Eckstein v. Cincinnati Ins. Co., 469 F.Supp.2d 444 (W.D. Ky.
2007).
In Bartram, for example, an apartment complex suffered
damage from water intrusion that occurred because of faulty
workmanship in the construction of the apartments. Bartram, 864
F.Supp.2d at 1233. The apartment complex was insured under a
policy that contained a faulty workmanship exclusion, and an
ensuing loss provision. Id. at 1232. The Court determined that the
cost to repair the faulty workmanship itself was excluded. Id. at
1235. However, the loss occurring subsequent to, and as a result of
the faulty workmanship was covered "regardless of whether the
loss was naturally set in motion by excluded cause of loss." Id.
Similarly, in Arnold the court considered whether there was
coverage under an ensuing loss provision for water damage caused
by rain that had leaked through windows after the window
caulking had been damaged by a contractor. Arnold, 276 Wis.2d at
786, 688 N.W.2d 708. The court concluded the ensuing loss
provision, which was identical to the one in this case, provided
coverage. 2 The court stated that an "ensuing loss is a loss that is
not directly caused by faulty workmanship or faulty materials, but
nonetheless follows as a 'chance, likely, or necessary consequence'
of the loss caused by faulty workmanship or faulty materials," and
"must result from a cause in addition to the excluded one." Id. at
1
As noted below, the language of ABK's Policy, unlike the insurance contracts analyzed by the court in Leep,
clearly provides for a separate covered cause of loss (as opposed to covered loss) to trigger the ensuing or resulting
loss coverage. The language of the ensuing loss provision considered by the court in Leep reads as follows,
"However, any ensuing loss to property described in Coverages A and B not excluded or excepted in this policy is
covered." Leep, 261 F. Supp. 3d 1078-79. Unlike this language, the language in ABK's Policy clearly and
unambiguously requires a separate and distinct "Covered Cause of Loss" that in turn results in loss or damage for
there to be coverage.
2
See Footnote 1.
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779, 688 N.W.2d 708. The court concluded there was "no basis in
the policy language for limiting the cause of an ensuing loss to a
'separate and independent peril.' "Id.
On the other hand, several courts have interpreted the
provision more narrowly, and have found ensuing loss provisions
do not provide coverage for losses that result directly and
proximately from the excluded peril. Those courts generally
require that there be a separate and independent cause of the
loss for coverage to apply. See e.g. TMW Enterprises, Inc. v.
Federal Ins. Co., 619 F.3d 574 (6th Cir. 2010); Friedberg v.
Chubb & Son, Inc., 691 F.3d 948 (8th Cir. 2012); Sapiro v.
Encompass Ins., 221 F.R.D. 513 (N.D. Cal. 2004); Acme
Galvanizing Co. v. Fireman's Fund Ins. Co., 221 Cal.App.3d 170,
270 Cal.Rptr. 405 (1990); Prudential Prop. & Cas. Ins. Co. v.
Lillard-Roberts, 2002 WL 31495830 (D. Or. June 18, 2002).
Leep v. Trinity Univ. Ins. Co., 261 F.Supp.3d 1071, 1082-83 (D. Mo. 2017) (footnotes and

emphasis added). The instant case falls squarely within the line of cases that require a separate
and independent cause of the loss for coverage to apply. In fact, the language of the Policy
expressly requires there to be a separate "Covered Cause of Loss." Reviewing the clear and
unambiguous language of the Policy leads to only one conclusion - the damages suffered by
ABK are not covered, whether ensuing losses or not.

Per the Policy, Mid-Century "will not pay for loss or damage caused by or resulting from
any of the following B.3.a through B.3.c." By the clear terms of the Policy, Mid-Century will
not pay for damages or loss resulting from weather conditions (B.3.a) or negligent maintenance
(B.3.a.4.). The provision goes on to require Mid-Century to pay for damages if the uncovered
peril (in this case weather conditions or negligent maintenance) causes a separate and distinct
Covered Cause of Loss and that separate and distinct Covered Cause of Loss results in damages
or loss. See Policy, p. 12 of 23 ("But, if an excluded cause of loss that is listed in B.3.a through
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B.3.c results in a Covered Cause of Loss, we will pay for the loss or damage caused by that
Covered Cause of Loss.") (emphasis added).

The Supreme Court of New Hampshire's analysis of an ensuing loss provision in Weeks
v. Co-Operative Ins. Companies, 817 A.2d 292 (2003) is instructive. With respect to the ensuing

loss analysis, the court summarized the issue as follows:

Both parties agree that faulty workmanship was the dominant and efficient
cause of the damage to the plaintiff's building. Loss or damage caused by or
resulting from faulty workmanship is excluded from coverage under the policy's
negligent work exclusion unless the faulty workmanship results in a covered
cause of loss, in which case the defendant will provide coverage for the loss or
damage caused by that covered cause of loss. The question thus becomes
whether a covered cause of loss ensued.
Id. (emphasis added).

Likewise, the question in the instant case is whether or not a covered cause of loss ensued
or resulted from the negligent maintenance of the seals and damaged spill buckets that failed to
prevent the water from leaking into the gas tank. The Weeks case involved damages to a brick
wall veneer that separated from the asphalt shingle wall, which was behind the veneer. Id. at
294. The insurer in Weeks argued the ensuing loss exception did not apply because the damages
were directly caused by the faulty workmanship and no other covered cause of loss ensued. Id.
at 296. The plaintiff in Weeks countered that, "although no coverage exists for the cost of
correcting the faulty workmanship, the exception to the exclusion reinstates coverage for damage
caused by the faulty workmanship." The court disagreed, holding that, "coverage will be
reinstated under the exception to the exclusion when an excluded risk sets into motion a chain of
causation which leads to a covered cause of loss." Id. According to the court, "[i]n that case, the
policy insures against damage directly caused by the ensuing covered cause of loss." Id. The
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court concluded that because, "there was no subsequent ensuing cause of loss separate and
independent from the initial excluded cause of loss, i.e., the faulty workmanship ... the exception
to the exclusion for faulty workmanship does not apply" and there was no coverage of the claim.
Id. at 296. The court further commented that the plaintiff's interpretation of the ensuing loss

exception, "contravenes the explicit language of the policy and renders the negligent work
exclusion meaningless, a result which we conclude is not reasonable." Id. at 297.
The question presented to the court in Weeks is identical to the question presented to this
Court - that is, whether a covered cause of loss ensued or resulted from the negligent
maintenance of the gas tanks. Here, there is no dispute that the damage to the gas was caused by
the water infiltrating the tank through either the faulty seals, or the damaged spill buckets, or
both. There was no separate and independent covered cause of loss. Therefore, the ensuing loss
exception does not apply, ABK's damages are not covered under the Policy, and there was no
breach of the Policy by Mid-Century.
ABK cannot point to a separate and distinct Covered Cause of Loss that caused its
damages. As noted above, the cause of the damages to the gas was the negligent maintenance of
the seals and the spill buckets that were designed to prevent water from intruding into the gas
tanks. Even if ABK were to theorize that the extreme weather (in the form of snow and ice)
caused the seals to fail and the spill buckets to crack, that is still not a separate and distinct
Covered Cause of Loss, since weather conditions (snow and ice) are likewise not a Covered
Cause of Loss. Because there is no evidence in this case that a Covered Cause of Loss resulted
in the damages to the gas or lost income, ABK cannot establish coverage under the Policy for the
damages. Mid-Century requests the Court grant summary judgment on ABK' s breach of
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contract claim because ABK cannot establish a genuine issue of material fact that would support
a finding of coverage under the Policy for the damages suffered by ABK.
B.

ABK's Bad Faith Claim Should be Dismissed

1.

No Breach of Contract; No Bad Faith as a Matter of Law

"Fundamental to the claim of bad faith is the idea that there must be coverage of the
claim under the policy." Robinson v. State Farm Mut. Auto. Ins. Co., 137 Idaho 173, 178, 45
P.3d 829, 834 (2002). If there is no coverage for a claim, an insured does not have a cause of
action for bad faith. Id. If the Court dismisses the breach of contract claim, the bad faith claim
must be dismissed as well. However, even if the Court does not dismiss the breach of contract
claim, the Court should dismiss the bad faith claim since coverage under the Policy for ABK's
damages is, at the very least, fairly debatable.
2.

ABK's Claim Is Fairly Debatable and the Bad Faith Claim Should be
Dismissed as a Matter of Law

In a bad faith case, the plaintiff must show: 1) the insurer intentionally and unreasonably
denied or withheld payment; 2) the claim was not fairly debatable; 3) the denial or failure to pay
was not the result of a good faith mistake; and 4) the resulting harm is not fully compensable by
contract damages. White v. Unigard Mut. Ins. Co., 112 Idaho 94, 100, 730 P.2d 1014, 1020
( 1986). An insurer does not act in bad faith when it challenges the validity of a "fairly
debatable" claim. Id. The insured has the burden of showing that the claim was not fairly
debatable. See Simper v. Farm Bureau Mut. Ins. Co., 132 Idaho 471,474,974P.2d1100, 1103
(1999).
ABK has the burden at summary judgment to demonstrate coverage of its claim was not
fairly debatable. See Robinson at 177, 45 P.3d at 833 (in bad faith action "the burden of proof is

DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - 17
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upon the insured to show that the claim was not fairly debatable."). A claim is fairly debatable
when "at the time this claim was under consideration, there existed a legitimate question or
difference of opinion over the eligibility, amount or value of the claim." Robinson at 177-78, 45
P.3d at 833-34 (emphasis added).
As noted above, the only evidence regarding how water infiltrated the gas tanks is the
expert's conclusion that the water intruded into the gas tanks due to the faulty seals that were
negligently maintained and the maintenance related issues identified by CDASSSE as potential
sources of water intrusion, notably the damaged spill buckets. Based on the undisputed facts and
clear language of the Policy, there is no coverage for ABK' s damages. If the Court denies
summaFy judgment on the breach of contract claim, there, at the very least, existed a legitimate
and fair debate over the eligibility of the claim for coverage under the Policy. For instance,
application of an ensuing or resulting loss exception to an exclusion is a legal issue of first
impression. When a claim involves a legal question of first impression, an insurer does not
commit bad faith in disputing the claim. Vaught v. Dairyland Ins. Co., 131 Idaho 357,362,956
P.2d 674, 679 (1985). That being the case, ABK's bad faith claim should be dismissed.

CONCLUSION
Mid-Century requests, for the reasons set forth above, that ABK's Complaint be
dismissed in its entirety with prejudice.
DATED this

_g_

day of March, 2018.
ELAM & BURKE, P.A.

By:

1/ft~.IZLMatthew C. Parks, Of the firm
Attorneys for Defendant
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Landy C. LEEP, Plaintiff,

v.

Federal Courts
-~Diversity jurisdiction in general

In actions based on diversity jurisdiction, the
federal court is to approximate state law as
closely as possible in order to make sure that the
vindication of the state right is without
discrimination because of the federal forum.

TRINITY UNIVERSAL INSURANCE COMPANY
'
Defendant/Third-Party Plaintiff,

v.
Sprauge Construction Roofing, LLC, a Montana
Limited Liability Company, Third-Party
Defendant.

Cases that cite this headnote

CV 16-57- BLG-TJC

I

Signed 06/06/2017
[2]

Synopsis
Background: Insured homeowner brought action in state
court against homeowners' insurer, seeking declaratory
judgment and alleging breach of contract and violation of
the Montana Unfair Trade Practices Act, arising out of
insured's claim for water vapor intrusion in attic allegedly
resulting from roofing contractor's failure to reconnect
furnace vent pipe after roof replacement. Insurer removed
to federal court, and filed a third party complaint against
roofing contractor, seeking indemnification. Insured
moved for partial summary judgment on coverage
question, while insurer moved for partial summary
judgment, asserting that faulty workmanship exclusion
precluded coverage.

Holdings: The District Court, Timothy J. Cavan, United
States Magistrate Judge, held that:
[IJ under Montana law, contract between insured and
roofing contractor did not preclude application of faulty
workmanship exclusion under homeowners' insurance
policy, but

under Montana law, as predicted by the District Court
policy's ensuing loss provision applied to provid~
coverage on insured's claim.
[ZJ

Federal Courts
¥=Highest court
Federal Courts
¥=Anticipating or predicting state decision

Federal courts hearing actions based on diversity
jurisdiction are bound by the pronouncements of
the state's highest court on applicable state law,
but when an issue of state law arises and the
state's highest court has not adjudicated the
issue, a federal court must make a reasonable
determination of the result the highest state court
would reach if it were deciding the case.
Cases that cite this headnote

[3]

Federal Courts
¥=State or Federal Laws as Rules of Decision·
'
Erie Doctrine
Federal Courts
'~Anticipating or predicting state decision

When making a reasonable determination of
state law based upon the result the highest state
court would reach if it were deciding the case, a
federal court sitting in diversity jurisdiction
must look to existing state law without

Insured's motion granted; insurer's motion denied.
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claim, based upon water vapor intrusion in attic
allegedly resulting from contractor's failure to
reconnect furnace vent pipe after roof
replacement; terms of contract between insured
and contractor did not control whether faulty
workmanship exclusion applied, since contract
did not answer question of whether contractor's
workmanship was faulty, and terms of policy
did not limit exclusion only to faulty
workmanship falling within scope of work
agreed upon between insured and contractor.

predicting potential changes in that law.
Cases that cite this headnote

[4]

Insurance
'%"""Questions of law or fact

In Montana, the interpretation of an insurance
contract is a question oflaw.

Cases that cite this headnote
Cases that cite this headnote

181
[5]

Insurance
•%"""Construction as a whole

Genuine issue of material fact existed as to
whether workmanship of roofing contractor who
performed roof replacement at home owned by
insured homeowner was faulty, precluding
summary judgment for insurer, which asserted
that faulty workmanship policy exclusion
applied, on insured's declaratory judgment
claim, arising out of denial of coverage for
insured's insurance claim based upon intrusion
of water vapor in attic space, allegedly as a
result of contractor's failure to reattach furnace
vent pipe following roofreplacement.

A court interpreting an insurance policy under
Montana law is to read the policy as a whole
and, to the extent possible, reconcile the policy's
various parts to give each meaning and effect.
Cases that cite this headnote

[6]

Federal Civil Procedure
:.,=Insurance cases

Insurance
iv=Combined or concurrent causes

Cases that cite this headnote

In the event an ensuing loss provision in an
insurance policy is triggered, there is coverage,
as long as the loss is not otherwise excluded.
[9]

1 Cases that cite this headnote

[7]

Insurance
iv=Faulty workmanship or materials

Under Montana law, contract between insured
homeowner and roofing contractor, which
limited scope of contractor's work to exterior
portions of roof, did not preclude application of
faulty workmanship exclusion under insured's
homeowners' insurance policy to insured's

Federal Civil Procedure
'£:=Presumptions

On a motion for summary judgment, when
direct evidence produced by the moving party
conflicts with direct evidence produced by the
nonmoving party, the judge must assume the
truth of the evidence set forth by the nonmoving
party with respect to that fact, and summary
judgment must be denied.
Cases that cite this headnote
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[10]

Insurance
v= Water Damage
Insurance
v=Faulty workmanship or materials
Insurance
'PCombined or concurrent causes
Under Montana law, as predicted by the District
Court, homeowners' insurance policy's ensuing
loss provision applied to provide coverage on
insured homeowner's claim based upon water
vapor intrusion in attic allegedly resulting from
roofing contractor's failure to reconnect furnace
vent pipe after roof replacement; while policy
contained a faulty workmanship exclusion,
ensuing loss provision did not exclude coverage
for damage occurring as a consequence of an
excluded event, so long as ensuing loss was
otherwise covered by policy, nothing in plain
language of policy indicated that ensuing loss
had to be separate and independent from faulty
workmanship, so while faulty workmanship
exclusion might have applied to exclude cost to
reattach vent pipe, cost to repair moisture
damage was covered.

(13]

Insurance
;;,.=Plain, ordinary or popular sense of language
In interpreting insurance contracts under
Montana law, courts also must give terms and
words in the contract their usual meaning and
construe them using common sense.
Cases that cite this headnote

(14]

Insurance
'"""'Reasonable persons
Insurance
-G=Plain, ordinary or popular sense oflanguage
In construing and analyzing the terms of an
insurance policy under Montana law, courts look
first to the policy's plain language, and in doing
so courts apply the common sense meaning as
viewed from the perspective of a reasonable
consumer of insurance products.

l Cases that cite this headnote

Cases that cite this headnote
1111

Insurance
v=Ambiguity, Uncertainty or Conflict
[15(

Under Montana law, any ambiguities in an
insurance contract are construed against the
insurer.
Cases that cite this headnote

Insurance
v=Combined or concurrent causes
Under Montana law, ambiguity in an ensuing
loss provision must be construed in favor of the
insured, and in favor of extending coverage.
I Cases that cite this headnote

1121

Insurance
<0=Exclusions and limitations in general
Exclusions from coverage are narrowly and
strictly construed under Montana law because
they are contrary to the fundamental protective
purpose ofan insurance policy.

Attorneys and Law Firms
W. Scott Green, Daniel L. Snedigar, Patten Peterman
Bekkedahl & Green, Billings, MT, for Plaintiff.
Ross Daniel Tillman, Randy J. Tanner, Boone Karlberg,
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P.C., Missoula, MT, for Defendant/Third-Party Plaintiff.
Christopher C. Voigt, William J. Mattix, Crowley Fleck
PLLP, Billings, MT, for Third-Party Defendant.

ORDER REGARDING CROSS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT
TIMOTHY J. CAVAN, United States Magistrate Judge
Plaintiff Landy C. Leep ("Leep") filed this action against
Defendant/Third-Party Plaintiff Trinity
Universal
Insurance Company ("Trinity"), seeking declaratory
judgment that a homeowner's insurance policy issued by
Trinity provides coverage for certain losses to Leep's
residence. (Doc. 19.) Trinity filed a Third Party
Complaint against Third-Party Defendant Sprauge *1074
Construction Roofing, LLC ("Sprauge") for indemnity.
(Doc. 13.)
Presently before the Court are Leep's Motion for Partial
Summary Judgment, and Trinity's Cross-Motion for
Partial Summary Judgment. (Docs. 33, 41.) The motions
are fully briefed and ripe for the Court's review. Having
considered the parties' submissions, the Court finds
Leep's Motion for Partial Summary Judgment should be
GRANTED, and Trinity's Cross Motion for Partial
Summary Judgment should be DENIED.

I. BACKGROUND
A. Factual Background 1
Leep owns a home located at 2532 North Shore Place,
Billings, Montana (the "Property"). (Doc. 35 at ,r 2.) Leep
purchased a homeowner's policy from Trinity numbered
DG 306868 (the "Policy"). (Id. at ,r 3.) While Leep was
insured by Trinity, the Property sustained damage as a
result ofa hail storm that occurred on May 18, 2014. (Id.
atif 14.)
Leep contracted with Sprauge to repair the hail damage.
(Id. at ,r 15.) Sprauge started the repair work on August
11, 2015, and completed the work between August 12,
2015 and August 18, 2015. (Doc. 53 at ,r 8.) Sprauge's
repair work included tearing off and replacing roof lining
and shingles. (Id. at ,r 7.) The parties dispute whether the
work included replacing vent piping. ( Compare Doc. 43
at ,r 7 and Doc. 53 at ,r 7.) Trinity contends Sprauge's
work included "replacing three through-the-roof tubes and
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replacing furnace vent and flashing." (Doc. 43 at ,r 7.)
Trinity points out that the roofing materials delivered to
Leep's Property on August 11, 2016, included three
"through the roof tubes." (Doc. 35 at ,r 17.) Sprauge
contends it only replaced a vent cap, and the "through the
roof tubes," were caulking tubes. (Doc. 53 at ,r,r 7, 11,
15.) Sprauge states it did not replace any vent piping or
"vents." (Id.)
The Terms & Conditions of the contract executed
between Leep and Sprauge stated "[i]t is the responsibility
of the owner to check the exhaust vents for all furnaces
and water heaters after the roofing project is complete."
(Doc. 35 at ,r 21.) Leep admitted that he did not "check
the exhaust vents for all furnaces and water heaters" after
Sprauge's installation of the new roof. (Doc. 65 at ,r 26.)
On January 17, 2016, Leep's house guest noticed water
dripping from a bathroom fan on the main level of the
Property. Leep subsequently inspected the second story of
the Property and noticed moisture emanating from the
ceiling. Leep contacted a representative of Sprauge, Jack
Sprauge, and set up an appointment with him to visit the
Property on January 19, 2016. (Doc. 65 at ,r 8; Doc. 53 at
,r 9.)
On January 18, 2016, Leep located the Property's attic
access, and discovered the furnace vent piping was
disconnected, and the furnace exhaust was venting into
the attic. (Doc. 65 at ,r 9.) The furnace vent pipe should
have exited the Property through an exterior roof vent.
(Id. at if 10.)
On January 19, 2016, Jack Sprauge met Leep at the
Property at 8:00 a.m., and they inspected the attic. (Id. at ,r
11.) That same day, Leep also met with Tom L. Roberts
("Roberts"), an HV AC service technician from Comfort
Heating & Air Conditioning, to examine the disconnected
furnace vent pipe. (Id. at ,r 12.) During the service
appointment, Leep advised Roberts *1075 that Sprauge
had recently replaced the roof, and Leep stated his belief
that the furnace vent pipe became disconnected during the
roofing construction. (Id. at ,r 12.) Roberts observed the
disconnected furnace pipe, and also noticed one of the
straps securing the furnace vent piping to the attic ceiling
joists was broken in half (Id. at ,r 13.) Roberts opined that
the furnace vent pipe became disconnected during the
roofing construction and replacement of the furnace roof
vent and flashing. (Doc. 49 at ,r 15.)
On January 19, 2016, Leep reported a water damage
claim to Trinity claims representative, Laura Shamhart
("Shamhart"). (Doc. 65 at ,r 14.) Leep identified the date
of loss as August 1, 2015. (Id.) When Leep reported his
V\lorks.
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claim to Shamhart, he indicated the Property's furnace
vent pipe was disconnected from the exterior vent and the
furnace exhaust had been venting into the attic space. (Id.
at 15.) He stated Sprauge had replaced the roof in August
2015, and also communicated his belief that Sprauge did
not properly connect the new roof vent to the attic. (Id.;
Doc. 49 at ,i 17.)
On January 21, 2016, Trinity sent field adjuster, Thomas
J. Lynn ("Lynn") of Insurance Claim Adjusters, Inc. to
inspect the Property. (Doc. 65 at ,i 16.) During the
inspection, Leep again communicated to Lynn his belief
that Sprauge had detached the Property's furnace vent
pipe. (Id. at ,i 17.) Lynn observed moisture damage at the
Property, including a large amount of mold in the attic
area and wet insulation which was in need of replacement.
Lynn completed a loss report on January 25, 2016,
opining the damage appeared to have occurred over an
extended period of time, and that it was caused by the
detached furnace vent pipe. (Id. at 18.) Lynn opined that
Sprauge's detaching the furnace vent pipe caused
moisture and/or water damage to the Property. (Doc. 53 at
,i 21.)
On January 29, 2016, Trinity mailed a letter to Leep,
stating in part: "[Leep] indicated during [Trinity's]
inspection that [Leep] believe[s] the cause of this damage
[i.e., water and or moisture damage] is related to the
roofing contractor's failure to properly install the furnace
vent and cap when the roof was replaced in August of
2015." (Doc. 65 at ,i 19.) Trinity then requested the
opportunity to further investigate the claim, including
having an engineering inspection of the Property
conducted. (Id.)
On February 2, 2016, professional engineer, Scott A.
Curry ("Curry") of EFI Global Inc. conducted a site visit
and engineering investigation at the Property. During the
site visit, Curry interviewed Leep and his contractors,
Steven Hanlin and Rusty of SER VEPRO and Bob
Pentecost of Bob Pentecost Construction. (Doc. 65 at ,i
20.) Leep communicated to Curry his belief that Sprauge
disconnected the furnace vent pipe during the roofing
work. (Id. at ,i 21.) At the time of Curry's visit, the
furnace vent pipe had been reconnected. (Id. at ,i 22.)
Curry completed an engineering report on February 6,
2016. (Doc. 53 at ,i 26.) Curry opined that the attic and a
significant portion of the residence interior was wetted
from a furnace vent that was disconnected in the attic.
(Id.) Curry also opined that Sprauge's disconnecting the
furnace vent pipe in the late summer of 2015 is consistent
with the nature and extent of water and/or moisture
damage to the Property. (Id.)

Contrary to these opinions and Leeps statements, Sprauge
asserts it did not replace any vent piping or vents; it
disputes that it detached or disconnected the furnace vent
piping; and disputes that its' work caused any of the
damage to Leep's home. (Doc. 53 at ,i,i 7, 11-15, 17, 19,
21, 24, 25, 27.)
*1076 Trinity sent Leep a letter on February 22, 2016
denying his claim. (Doc. 65 at ,i 23; Doc. 37-6.) The
letter advised that the Property sustained damage as "the
result of improperly installed roof vent flashing and
furnace vent flu," which was excluded from coverage
under the exclusions for faulty, inadequate or defective
design, specifications, workmanship, repair, construction,
renovation or remodeling, and faulty, inadequate or
defective materials used in repair, construction or
renovation. (Doc. 37-6 at 2. 2) Trinity also cited to
limitations in coverage for mold, fungus and wet or dry
rot. (Id. at 5-6.)

On March 8, 2016, Leep's attorney sent a letter
responding to Trinity's coverage decision. (Doc. 65 at ,i
24; Doc. 37-8.) Leep's attorney pointed out that the
furnace vent flu was not within the scope of work
contracted between Leep and Sprauge. (Doc. 37-8). The
letter stated "[t]here was not defective repair or
renovation because the repair and renovation did not
require the roofer to check exhaust vents of all furnaces
and water heaters, rather the contract made it the
responsibility of the owner to check exhaust vents and
water heaters." (Id. at 2.)
On April 6, 2016, Trinity sent Leep another letter
declining coverage. (Doc. 65 at ,i 24; Doc. 37-7.) Trinity
maintained that there was no coverage due to faulty
workmanship, and also stated coverage was excluded due
to Leep's failure to maintain the property. (Id.) The letter
stated "[t]he efficient proximate cause of the loss was the
contractor's improper repair of the roof that caused the
vent to become dislodged. The ensuing damage that
resulted from the moisture disseminating into the attic
space through the dislodged vent is not a separate loss
under the policy but would be considered a direct result of
the contractor's failure to properly repair the roof." (Doc.
37-7 at 1.) The letter continued, "our investigation
indicates that the roofer's workmanship resulted in the
separation of the vent within the attic space and set the
other causes of damage in motion. Together with the
insured's failure to inspect the pipe, or maintain the
property as outlined in the contract with Sprauge, the
subsequent accidental discharge of water or steam from
within the heating system would not have occurred and
cannot be considered a separate loss under the policy."
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(Id. at 2.)

B. Procedural Background
On April 13, 2016, Leep filed the instant action in the
Montana Thirteenth Judicial District Court, Yellowstone
County, Montana, seeking a declaration that the Policy
provides coverage for his claim. (Doc. 1.) Leep also
brought a cause of action for violation of the Consumer
Protection Act, Mont. Code Ann. § 30-14-103. (Id.) On
May 17, 2016, Trinity removed the case to federal court
based on diversity jurisdiction under 28 U.S.C. § 1441(b).
(Id.)
On June 3, 2016, Trinity filed a Third-Party Complaint
against Sprauge. (Doc. 13.) Trinity alleges that if the
furnace vent became disconnected as alleged by Leep,
and/or the moisture entered the attic past the furnace vent
roof flashing, Sprauge completed its work in a negligent
or unworkmanlike manner. (Id. at ,r 12.) Therefore,
Trinity contends that if the Court finds in Leep's favor on
the coverage issue, Trinity is entitled to indemnity and/or
contribution from Sprauge. (Id. at ,r,r 15-22.)
On June 6, 2016, Leep filed a First Amended Complaint,
which removed the Consumer Protection Act claim, and
added causes of action for breach of insurance *1077
contract and breach of the Montana Unfair Trade
Practices Act. (Doc. 19.)
On March 28, 2017, the Court granted in part, and denied
in part Sprauge's motion for judgment on the pleadings.
(Doc. 60.) The Court dismissed Trinity's claim for
contribution, but permitted Trinity's indemnification
claim to go forward. (Id.)
On October 13, 2016, Leep filed a motion for partial
summary judgment on the issue of whether there is
insurance coverage for the damage to his home under the
Policy. (Doc. 33.) Leep argues the faulty workmanship
exclusion does not apply because connecting or ensuring
connection of the furnace vent was not within Sprauge's
scope of work. Leep further argues, that even if the
exclusions for faulty workmanship or maintenance apply,
the loss is nevertheless covered under the policy's ensuing
loss exception. Finally, Leep asserts that the intrusion of
water vapor is an otherwise covered event, and the
coverage limits for mold and fungi do not apply.
On November 17, 2016, Trinity filed a cross-motion for
partial summary judgment, seeking a more limited ruling
that the faulty workmanship exclusion in the Policy
precludes coverage, and requesting dismissal of Plaintiff's
claim for breach of contract as a matter ?!~l~w. 3 (Doc. 41.)
WESTLA'N
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Trinity argues Sprauge did not perform its work in a
reasonable, workmanlike manner, and therefore, the
faulty workmanship exclusion bars coverage. Trinity
further argues the ensuing loss provision is not applicable
because there was no separate, independent or intervening
cause ofloss apart from Sprauge's faulty workmanship.
Sprauge takes no position with regard to Leep's motion
for partial summary judgment. (Doc. 40). Sprauge
opposes Trinity's motion, however, on grounds that there
are material issues of fact regarding how the furnace vent
pipe was disconnected. (Doc. 52.)

II. ANALYSIS

A. Summary Judgment Standard
"The court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of
law." Fed. R. Civ. P. 56(a). Material facts are those which
may affect the outcome of the case. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). A dispute as to a material fact is
genuine if there is sufficient evidence for a reasonable
fact-finder to return a verdict for the nonmoving party. Id.
The moving party bears the initial responsibility of
informing the court of the basis for its motion, and
identifying those portions of the pleadings, depositions,
answers to interrogatories, and admissions on file,
together with the affidavits, if any, which it believes
demonstrate the absence of a genuine issue of material
fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106
S.Ct. 2548, 91 L.Ed.2d 265 (1986). Where the opposing
party will have the burden of proof at trial, the moving
party need only point to an absence of evidence to support
the nonmoving party's case. Id.
When parties file cross-motions for summary judgment,
as here, the Court must *1078 consider each motion on its
own merits. Fair Housing Council of Riverside County,
Inc. v. Riverside Two, 249 F.3d 1132, 1136 (9th Cir.
2001 ). The fact that both parties have moved for summary
judgment does not vitiate the Court's responsibility to
determine whether disputed issues of material fact are
present. Id.

B. Application of Montana Law
As noted, the Court's jurisdiction over this action is based
on diversity of citizenship. Thus, the Court must apply the
substantive law of Montana. Medical Laboratory Mgmt.
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Consultants v. American Broadcasting Companies, Inc.,
306 F.3d 806, 812 (9th Cir. 2002).

covered by the policy will remain covered.' ").
The relevant provisions of the Policy provide:

Pl 121 131In

actions based on diversity jurisdiction, the
federal court "is to approximate state law as closely as
possible in order to make sure that the vindication of the
state right is without discrimination because of the federal
forum." Gee v. Tenneco, Inc., 615 F.2d 857, 861 (9th Cir.
1980). Federal courts "are bound by the pronouncements
of the state's highest court on applicable state law."
Appling v. State Farm Mutual Auto. Ins. Co., 340 F.3d
769, 778 (9th Cir. 2003) (citation omitted). But when an
issue of state law arises and "the state's highest court has
not adjudicated the issue, a federal court must make a
reasonable determination of the result the highest state
court would reach if it were deciding the case." Medical
Laboratory Mgmt. Consultants, 306 F.3d at 812 (citations
omitted). In doing so, the federal court must "look to
existing state law without predicting potential changes in
that law." Ticknor v. Choice Hotels Int'/, Inc., 265 F.3d
931, 939 (9th Cir. 2001) (citation omitted).
141 151In Montana, the interpretation of an insurance
contract is a question of law. Scentry Biologicals, Inc. v.
Mid-Continent Cas. Co., 374 Mont. 18, 23, 319 P.3d
1260 (2014). A court interpreting an insurance policy is to
read the policy as a whole and, to the extent possible,
reconcile the policy's various parts to give each meaning
and effect. 0 'Connell v. Liberty Mui. Fire Ins. Co., 43
F.Supp.3d 1093, 1096 (D. Mont. 2014) (citing Newbury v.
State Farm Fire & Cas. Ins. Co. of Bloomington, Ill., 343
Mont. 279, 184 P.3d 1021 (2008)).

C. The Policy
161The

Policy at issue in this case is an "all-risk" policy,
meaning it provides coverage for all perils, unless the
specific peril is excluded. The Policy contains an
exclusion for faulty workmanship and maintenance. But
the exclusion also contains an ensuing loss provision.
Generally, an ensuing loss provision operates as an
exception to the policy exclusion. See David J.
Marchitelli, What Constitutes "Ensuing Loss" Caused by
Water Damage Within Coverage Provision of Property
Insurance Policy, 14 A.LR.7th Art. 6 (2016). In the event
an ensuing loss provision is triggered, there is coverage,
as long as the loss is not otherwise excluded. Id. See also
Vision One, LLC v. Philadelphia Indem. Ins. Co., 174
Wash.2d 501, 515, 276 P.3d 300 (2012) (explaining that
an "ensuing loss clause operates to carve out an exception
to the policy exclusion," and therefore "limit[s] the scope
of what is otherwise excluded under the policy. Such
clauses ensure 'that if one of the specified uncovered
events take place, any ensuing loss which is otherwise
WESTLA\N
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SECTION I-EXCLUSIONS
2. We do not insure for loss to property described in
Coverages A and B caused by any of the following.
However, any ensuing loss to property described in
Coverages A and B not *1079 excluded or excepted
in this policy is covered.

c. Faulty, inadequate or defective:

2) Design, specifications, workmanship, repair,·
construction, renovation, remodeling, grading,
compaction,

4) Maintenance.
(Doc. 37-1 at 14.)
The Policy contains a "mold, wet or dry rot" exclusion.
(Doc. 37-1 at I I.) That exclusion, however, was deleted
and
replaced
by
a
"HOMEOWNERS
POLICY-ULTIMATE
ENDORESEMENT
MONTANA" and "LIMITED FUNGI, WET OR DRY
ROT, OR BACTERIA COVERAGE" endorsement. (Id.
at 39, 48-49.) Ultimately, the Policy provides:
We insure against risk of direct loss to property
described in Coverages A, B and Conly if that loss is a
physical loss to property. We do not insure, however,
for loss:

3. Caused by:

d. Mold, fungus or wet rot. However, we do insure for
loss caused by mold, fungus or wet rot that is hidden
within the walls or ceilings or beneath the floors or
above the ceilings of a structure if such loss results
from the accidental discharge or overflow of water or
steam from within:
I) A plumbing, heating, air conditioning or
automatic fire Erotec:!i.~. sprinkler system or a

to
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household appliance on the "residence premises;"

I. Leep's Motion for Partial Summary Judgment, Faulty
Workmanship Exclusion.

e. Any of the following:
1) Wear and tear, marring or deterioration;
2) Mechanical breakdown, latent defect, inherent
vice, or any quality in property that causes it to
damage or destroy itself;

f. Constant or repeated seepage or leakage of water or
the presence or condensation of humidity, moisture or
vapor, over a period of weeks, months or years from a
plumbing system unless such seepage or leakage of
water or the presence or condensation of humidity,
moisture or vapor and the resulting damage is unknown
to the "insureds" and is hidden within the walls or
ceilings or beneath the floors or above the ceilings of a
structure.

Exceptions to 3 .e
Unless the loss is otherwise excluded, we cover loss to
property covered under Coverages A, B or C resulting
from an accidental discharge or overflow of water or
steam from within a:

ii) Plumbing, heating, air conditioning or automatic fire
protective sprinkler system or household appliance on
the "residence premises." This includes the cost to tear
out and replace any part of a building, or other
structure, on the "residence premises," but only when
necessary to repair the system or appliance. However,
such tear out and replacement coverage only applies to
other structures if the water or steam causes actual
damage to a building on the "residence premises."
(Doc. 37-1 at 39-40, 48-49.)

D. Faulty Workmanship Exclusion
As noted above, both parties have moved for summary
judgment on the application of the faulty workmanship
exclusion. Leep maintains the exclusion does not apply;
Trinity asserts that the exclusion *1080 applies to bar
Leep's claim, as a matter of law.

clai1n to

171Leep contends the faulty workmanship exclusion should
not apply because the scope of work Sprauge undertook
was limited to the exterior portions of the roof. Leep
states that Sprauge was not contracted to, and did not,
work on the heating system. He reasons, therefore, that
any loss caused by the heating system should not fall
within the policy's exclusion for faulty workmanship.
Leep points out that the contract he entered with Sprauge
provided that it was the homeowner's responsibility to
"check the exhaust vents for all furnaces and water
heaters after the roofing project is complete." (Doc. 36 at
41.) Leep also notes that Sprauge's final inspection
checklist was confined to the exterior of the Property's
roof. (Doc. 36 at 12.)
Trinity counters that Sprauge's contract with Leep does
not change the implicit requirement in any construction
contract that the contractor perform its work in a
reasonable and workmanlike manner. Trinity contends
Sprauge's poor workmanship caused the loss, and
therefore, the faulty workmanship exclusion precludes
coverage.
The Court finds the terms of the contract between Leep
and Sprauge do not control whether the faulty
workmanship exclusion applies. Regardless of the parties'
responsibilities under the contract, the contract simply
does not answer the question of whether Sprauge's
workmanship was faulty. It is conceivable that a
contractor could cause incidental damage to a part of a
home that the contractor was not specifically contracted to
work on, and any such damage would be excluded under
the policy.
Further, the terms of the Policy do not limit the exclusion
to only faulty workmanship that falls within the scope of
work agreed upon between the insured and a contractor.
Rather, the exclusion broadly applies to "any" losses
caused by faulty workmanship. (See Doc. 37-1 at 14.)
Therefore, if Sprauge, in the course of repairing the roof,
caused damage to another part of the Property, the
exclusion would be triggered. The Court finds it is
possible, based on the facts and circumstances of this
case, that the exclusion may apply. Accordingly, the
Court rejects Leep's argument that the faulty
workmanship exclusion does not apply based on the
contract between Leep and Sprauge.
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2. Trinity's Motion for Summary Judgment, Faulty
Workmanship Exclusion
181 191Although

the Court finds the faulty workmanship
exclusion may be applicable, the Court also finds there
are disputed issues of material fact regarding whether
Sprauge's workmanship was, in fact, faulty. When "direct
evidence produced by the moving party conflicts with
direct evidence produced by the nonmoving party, the
judge must assume the truth of the evidence set forth by
the nonmoving party with respect to that fact," and
summary judgment must be denied. T. W Elec. Serv., Inc.
v. Pacific Electric. Contractors Ass 'n, 809 F .2d 626, 631
(9th Cir. 1987).
Trinity argues there is no genuine issue of material fact
that Sprauge disconnected the furnace vent pipe, and that
Sprauge's disconnecting the vent pipe was the efficient
proximate cause of the loss. Trinity cites to statements
Leep made to four people that he believed Sprague
disconnected the furnace vent pipe. (Docs. 43-2 at ,r 5;
43-4 at ,r 5; 43-5 at ,r 5; and 43-6 at ,r 6.) Trinity also
states three individuals who inspected the Property (the
HV AC technician Roberts, the field adjuster *1081 Lynn,
and the engineer Curry) all opined the vent pipe became
disconnected during Sprauge's roofing work (Docs. 43-4
at ,r 8; 43-5 at ,r 7; and 43-6 at ,r 9). Trinity also points to
Leep's statement that Jack Sprauge admitted to Leep that
the pipe was most likely disconnected during the roofing
construction. (Doc. 43-1 at 4.)
Sprauge contests Trinity's assertions, and argues there are
several material disputed facts regarding how the furnace
vent pipe became disconnected. Sprauge cites to the
affidavits of its owners and its discovery responses, which
state Sprauge did not disconnect the furnace vent pipe or
replace the furnace vent and flashing, but instead only
replaced a vent cap on the outside of the roof. (Doc. 53-1
at 7-8, 11; Doc. 53-3 at ,r,r 7-9, 17; Doc. 53-4 at ,r,r 7-8,
10.) Sprauge states neither it, nor its subcontractor entered
Leep's home to do the roofing work, and points out that
the disconnected vent piping was located inside the attic
space. (Doc. 53-2; Doc 53-3 at ,r,r 10, 12; Doc. 53-3 at ,r
7). In this regard, Sprauge contends Trinity makes
inaccurate assumptions about the meaning of the phrase
"through-the-roof-tubes" that appeared on a materials
invoice. Sprauge submits Trinity incorrectly assumes
from this entry that the repair work included "replacing
three through-the-roof tubes." (Doc. 43 at ,r 7.) Sprauge
asserts the three "through-the-roof-tubes" are caulking
tubes, and not vent piping. (Doc. 53-3 at ,r 7; Doc. 53-4
at ,r 6.)
Sprauge further disputes the opinions of the HV AC
technician Roberts, the field ~juster Lynn, and _t_he_ _
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engineer Curry, that Sprauge disconnected the vent pipe.
Sprauge asserts there is inadequate foundation for their
opinions, and that their opinions on that point are largely
based on statements and assumptions made by Leep, who
is not a roofing expert. (Doc. 43-4 at ,r 5; Doc. 43-5 at ,r
5; Doc. 43-6 at ,r 6; Doc. 53-3 at ,r 17; Doc. 53-4 at ,r
10.)
Sprauge also counters these opinions with those of its
owners, who state that in the history of the company, this
was the first time a complaint had been made that an
internal vent pipe was disconnected by external
replacement of a vent cap. (Doc. 53-3 at ,r,r 13; Doc. 53-4
at ,r 9.) They further opine that the vent pipe could only
have become disconnected if it were improperly secured.
(Doc. 53-3 at ,r 7, 16; Doc. 53-4 at ,r 12.)
Sprauge also disputes Trinity's assertion that Jack
Sprauge "agreed the furnace piping was most likely
pulled apart during the roof construction." (Doc. 43 at ,r
12.) Sprauge cites its discovery responses indicating it did
not replace any vent piping, and also Jack Sprauge's
opinion that based on his experience and training,
"Sprauge did not cause the vent piping to become
disconnected." (Doc. 53-3 at ,r 17.)
The Court notes there are also disputed facts regarding
whether Sprague was negligent for failing to discover the
disconnected vent. Trinity cites the opinion of HV AC
technician Roberts to argue a reasonable roofer working
with the furnace vent piping should have known he or she
disconnected the vent. (Doc. 43-4 at ,r 8.). Whereas, Leep
submitted a declaration from roofer Dane A. Bradford,
who opined even if the furnace vent had become
disconnected during the re-roofing project, the roofer
would not necessarily know it from an exterior inspection
of the roof. (Doc. 51 at ,r 7.) Sprauge has submitted a
declaration from its owner that states Sprauge's work did
not entail entering Leep's home, and that it is not
Sprauge's practice to inspect internal vents or piping.
(Doc. 53-3 at,r 10, 14.)
In light of the above, there are clearly disputed facts
regarding the scope of Sprauge's work, whether Sprauge
was responsible for disconnecting the vent pipe, and
whether a reasonable roofer would *1082 have known the
vent had been disconnected. These issues of fact are
material to the parties' claims and defenses, and are
properly supported by the affidavits of Sprague's owners,
and Sprague's verified responses to discovery in this
action. The Court, therefore, finds these issues of fact
preclude a finding on summary judgment that Sprauge's
work was completed in faulty or unworkmanlike manner,
or its' work was the proximate cause of the vent
\;\Jorks
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becoming disconnected.'
In sum, the Court rejects Leep's argument that the faulty
workmanship exclusion does not apply, and likewise
rejects Trinity's argument that it is undisputed Sprauge's
workmanship
was
faulty.
Whether
Sprauge's
workmanship was faulty is an issue of fact, which
precludes summary judgment on the faulty workmanship
exclusion.

E. Ensuing Loss Provision
1101Even assuming, however, that the faulty workmanship
exclusion applies, the Court finds there is coverage under
the ensuing loss exception in the policy. The Policy does
not define the term "ensuing loss." The parties have also
not cited, and the Court has not found any Montana case
law interpreting ensuing loss provisions in insurance
policies. Several other state and federal courts have
considered similar ensuing loss provisions, however, and
two primary lines of authority have emerged.
On the one hand, several courts have interpreted the
provision broadly to provide coverage for losses to
property that occur as a consequence of an excluded
event, as long as the ensuing loss is otherwise covered by
the policy. See e.g. Bartram, LLC v. Landmark Am. Ins.
Co., 864 F.Supp.2d 1229 (N.D. Fla. 2012); Vision One,
LLC v. Philadelphia Indem. Ins. Co., 174 Wash.2d 501,
276 P.3d 300 (2012); Arnold v. Cincinnati Ins. Co., 276
Wis.2d 762, 688 N.W.2d 708 (2004); Selective Way Ins.
Co. v. Nat 'l Fire Ins. Co. of Hartford, 988 F .Supp.2d 530
(2013); Eckstein v. Cincinnati Ins. Co., 469 F.Supp.2d
444 (W.D. Ky. 2007).
In Bartram, for example, an apartment complex suffered
damage from water intrusion that occurred because of
faulty workmanship in the construction of the apartments.
Bartram, 864 F.Supp.2d at 1233. The apartment complex
was insured under a policy that contained a faulty
workmanship exclusion, and an ensuing loss provision.
Id. at 1232. The Court determined that the cost to repair
the faulty workmanship itself was excluded. Id. at 1235.
However, the loss occurring subsequent to, and as a result
of the faulty workmanship was covered "regardless of
whether the loss was naturally set in motion by excluded
cause ofloss." Id.
Similarly, in Arnold the court considered whether there
was coverage under an ensuing loss provision for water
damage caused by rain that had leaked through windows
after the window caulking had been damaged by a
contractor. Arnold, 276 Wis.2d at 786, 688 N.W.2d 708.
The court concluded the ensuing loss provision, which

was identical to the one in this case, provided coverage.
The court stated that *1083 an "ensuing loss is a loss that
is not directly caused by faulty workmanship or faulty
materials, but nonetheless follows as a 'chance, likely, or
necessary consequence' of the loss caused by faulty
workmanship or faulty materials," and "must result from
a cause in addition to the excluded one." Id. at 779, 688
N.W.2d 708. The court concluded there was "no basis in
the policy language for limiting the cause of an ensuing
loss to a 'separate and independent peril.' "Id.
On the other hand, several courts have interpreted the
provision more narrowly, and have found ensuing loss
provisions do not provide coverage for losses that result
directly and proximately from the excluded peril. Those
courts generally require that there be a separate and
independent cause of the loss for coverage to apply. See
e.g. TMW Enterprises, Inc. v. Federal Ins. Co., 619 F.3d
574 (6th Cir. 2010); Friedberg v. Chubb & Son, Inc., 691
F.3d 948 (8th Cir. 2012); Sapiro v. Encompass Ins., 221
F.R.D. 513 (N.D. Cal. 2004); Acme Galvanizing Co. v.
Fireman's Fund Ins. Co., 221 Cal.App.3d 170, 270
Cal.Rptr. 405 (1990); Prudential Prop. & Cas. Ins. Co. v.
Lillard-Roberts, 2002 WL 31495830 (D. Or. June 18,
2002).'
In Sapiro, for example, negligent workmanship during a
remodel caused water damage to the plaintiffs home.
Sapiro, 221 F.R.D. at 521. The court rejected the
plaintiffs argument that there was coverage under an
ensuing loss provision. The court held that an ensuing loss
is "a loss 'separate' and 'independent' from [an] original
peril." Id. at 522. Therefore, the court found there was no
coverage because the plaintiffs losses were directly
attributable to the initial negligent contracting. Id.
Likewise, in TMW Enterprises, the Court held an ensuing
loss provision did not provide coverage for water damage
to a condominium building that occurred because the
walls were improperly constructed. TMW Enterprises,
619 F.3d at 579-580. The court reasoned that if damage
occurs "natural[ly] and continuous[ly] from the faulty
workmanship, "unbroken by any new, independent
cause,' the exclusion applies and the ensuing loss
provision does not .... But if, on the other hand, the
later-in-time loss flows from a non-foreseeable and
non-excluded cause, it is covered." Id. at 579. The court
concluded that the defective wall construction in that case
"naturally and foreseeably leads to water infiltration," and
therefore determined the loss was not covered as an
ensuing loss. Id.
1111 1121 P 3l 1141In the present case, application of Montana's
rules of construction of insurance contracts favors the
Works
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broader interpretation of the ensuing loss provision.
Under Montana law, any ambiguities in an insurance
contract are construed against the insurer. Revelation
Indus., Inc. v. St. Paul Fire & Marine Ins. Co., 350 Mont.
184, 198-99, 206 P.3d 919 (2009). In addition, exclusions
from coverage are "narrowly and strictly construed
because they are contrary to the fundamental protective
purpose of an insurance policy." Id. (citing Wellcome v.
Home Ins. Co., 257 Mont. 354, 356-57, 849 P.2d 190
(1993)). In interpreting insurance contracts courts also
must give terms and words in the contract their usual
meaning and construe them using common sense. Id. "It
is well established *1084 that in construing and analyzing
the terms of an insurance policy we look first to the
policy's plain language. In doing so we apply the
'common sense meaning as viewed from the perspective
of a reasonable consumer of insurance products.' "
Monroe v. Cogswell Agency, 356 Mont. 417, 421, 234
P.3d 79 (2010) (citing Stutzman v. Safeco Ins. Co. of
America, 284 Mont. 372, 945 P.2d 32 (1997). In
interpreting the ordinary meaning of "ensuing loss," the
dictionary defines ensuing as ''to take place afterward or
as a result," Merriam-Webster, n.d. Web. 17 May 2017,
''to follow in order; come afterward, especially in
immediate succession," or ''to follow as a consequence;
result." Dictionary.com, Web 17 May 2017.
Applying the ordinary, common sense meaning of the
policy language here, a reasonable consumer of insurance
products would understand that the faulty workmanship
exclusion would exclude from coverage damage to
property caused by faulty workmanship. But the
consumer would also reasonably understand the ensuing
loss provision to provide coverage for any otherwise
covered loss that took place afterward or as a
consequence or result of the faulty workmanship.
Contrary to the cases which interpret the exclusion more
narrowly, the average consumer, untrained in the law,
would not naturally engage in a proximate cause analysis
of this language, and attempt to determine whether a loss
was a direct and natural consequence of faulty
workmanship, or whether it resulted from a separate,
intervening cause.
Moreover, there is nothing in the Policy's plain language
to indicate that the loss must be separate and independent
from the faulty workmanship. If an insurer wants to
narrowly limit the ensuing loss provision to separate and
independent causes, it may do so by drafting policy
language to expressly exclude all losses that have resulted
directly and proximately from the excluded peril.
Under other provisions of the present Policy, for example,
the Policy language makes clear that Trinity would not

pay for losses caused either directly or indirectly from
other excluded perils. Under Section I. 1. of the Policy,
Trinity excludes coverage for losses caused by other
perils, such as earth movement, power failure, and nuclear
hazard. Unlike the faulty workmanship exclusion,
however, those exclusions apply to loss "caused directly
or indirectly" from any of the listed perils, "regardless of
any other cause or event contributing concurrently or in
any sequence to the loss." (Doc. 3701 at 13.) Trinity
could have included similar language for the faulty
workmanship exclusion under Section 1.2. of the Policy,
but instead expressly limited the application of that
exclusion by the inclusion of the ensuing loss provision.
Courts which have criticized the broader interpretation of
ensuing loss provisions have reasoned such a construction
would "create a virtual if not complete, exclusion of the
exclusion." TMW Enterprises, Inc. v. Federal Insurance
Co., 619 F.3d 574,576 (6th Cir. 2010). But the exclusion
would still apply to exclude the cost of remedying the
faulty workmanship. Granted, in this case the cost of
remedying the disconnected furnace venting is
undoubtedly a comparatively minor component of the
overall loss. That would not always be the case, however,
since the amount of excluded loss would depend entirely
on the nature and extent of the repairs required to correct
the faulty workmanship. If, for example, the entire roof
had been improperly installed in this case, and
remediation required the complete tear-off and
reinstallation of the roof, the excluded cost would be
much more substantial.
In short, construing the ensuing loss prov1s10n in a
manner which maintains the *1085 exclusion for faulty
workmanship, but provides coverage for a subsequent
covered loss that occurs as a consequence or result of the
faulty workmanship, is a reasonable interpretation of the
policy language. It preserves the faulty workmanship
exclusion, and relieves the insurer from the obligation of
insuring the quality of any work performed on the
premises, while at the same time provides coverage for
subsequent losses which would otherwise be covered by
the policy.
1151Furthermore,

even if the more narrow construction of
the ensuing loss provision is also a reasonable
interpretation, the Court would still be required to
construe the Policy against Trinity and in favor of
coverage in this case. If the ensuing loss provision is
susceptible to more than one reasonable interpretation, it
is deemed to be ambiguous under Montana law. Mitchell
v. State Farm Ins. Co., 315 Mont. 281, 68 P.3d 703,709
(2003) ("An ambiguity exists where the contract, taken as
a whole, is reasonably subject to two different
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interpretations.") Under Montana law, the ambiguity
"must be construed in favor of the insured, and in favor of
extending coverage. Id. See also Kesling v. American
Family Mut. Ins. Co., 861 F.Supp.2d 1274, 1284 (D. Co.
2012) (noting that because an ensuing loss provision
could rationally be interpreted in more than one way, it
was rendered ambiguous, and was interpreted as
providing coverage); Mada Furniture LLC v. Chicago
Title Land Trust Co., 394 Ill.Dec. 170, 35 N.E.3d 1139
(Ill. App. Ct. 2015) (same).

accidental discharge of water vapor from a heating system
is a covered loss. (See Doc. 37-1 at 39-40, 48-49.)
Accordingly, the Court finds the damage to the Property
attributable to the release of excess water vapor from the
furnace is an ensuing loss, and is covered under the
Policy. As such, the Court finds summary judgment
should be entered in favor of Leep on the issue of
coverage.

Therefore, assuming Sprauge's workmanship was faulty
and caused the furnace vent to become disconnected, the
cost to repair or replace the furnace venting is not covered
under the Policy. However, the loss that followed as a
result, i.e., the damage caused by the intrusion of water
vapor from the furnace, is an ensuing loss. Therefore, the
loss is covered, unless another exclusion or exception
applies.

III. CONCLUSION

Trinity has not disputed Leep's arguments that the loss is
otherwise covered under the Policy, and that the limit on
liability for "Fungi, Wet or Dry Rot, or Bacteria
Coverage" does not apply. (See Docs. 42; 48 at 7.)
Further, upon review of the Policy, it appears the

For the foregoing reasons, IT IS HEREBY ORDERED
that Leep's Motion for Partial Summary Judgment (Doc.
33) is GRANTED, and Trinity's Cross Motion for Partial
Summary Judgment (Doc. 41) is DENIED.
IT IS ORDERED.

All Citations

261 F.Supp.3d 1071

Footnotes
1

The background facts are taken from the parties' submissions, including Leep's Statement of Undisputed Facts (Doc. 35), Trinity's
Statement of Undisputed Facts (Doc. 43), Trinity's Statement of Disputed Facts (Doc. 44), Sprauge's Statement of Disputed Issues
(Doc. 53), and the parties' Statement of Stipulated Facts (Doc. 65). The information is undisputed except where indicated.

2

Unless otherwise noted, all page numbers cited herein refer to page numbers in the Court's electronic filing system.

3

Trinity indicated that it was reserving its argument that there is no coverage based on any other exclusions and/or limitations
under the policy because "the primary efficient cause of loss is Sprauge's faulty workmanship." (Doc. 42 at 14, n.l.) The Court
notes that Leep's motion for partial summary judgment seeks a broader ruling on coverage than Trinity's motion, and that Trinity
did not specifically dispute Leep's claims that the loss is otherwise covered under the policy, or that the limitations on liability for
mold and fungi do not apply.

4

Because Trinity argued the primary efficient cause of the loss was Sprauge's workmanship, Trinity opted not to argue that any
additional exclusions, such as the inadequate maintenance exclusion, bar coverage. (Doc. 42 at 14, n.1.) In Leep's consolidated
response and reply brief, he contends his home was well-maintained and the inadequate maintenance exclusion also does not
bar coverage. (Doc. 48 at 4-5.) Trinity does not contest Leep's argument, other than to indicate in an unsupported footnote, that
it "specifically disputes" Leep's contentions regarding maintenance. (Doc. 57 at 6, n.1.) Nevertheless, as discussed below, even if
the inadequate maintenance exclusion applies, the loss would be covered under the ensuing loss provision.

5

Trinity contends the weight of authority from cases within this circuit requires a finding that an ensuing loss be an independent
and separate loss from the original excluded peril in order for coverage to apply. (Doc. 57 at 9-10.) However, in the cases Trinity
relies on, the courts were interpreting ensuing loss provisions under the laws of other jurisdictions, namely California and
Oregon. Therefore, while the case law certainly should be considered, it is not controlling in this case, where the Court must
apply Montana law.
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An issue of fact is "material" for summary
judgment purposes if it affects the outcome of
the litigation. RSA 491 :8-a.
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Appeal and Error
i=Judgment

Rehearing Denied March 13, 2003.
To determine whether the trial court erred in
granting the plaintiff's summary judgment
motion, the Supreme Court considers the
affidavits and other evidence, as well as all
proper inferences therefrom, in the light most
favorable to the defendant; if it finds no genuine
issue of material fact and plaintiff's entitlement
to judgment as a matter of law, it will affirm the
trial court's decision.

Synopsis
Insured brought action against property insurer to recover
for separation of brick veneer wall from asphalt shingle
wall as a result of faulty workmanship. The Superior
Court, Coos County, Smith, J., entered summary
judgment in favor of insured. Insurer appealed. The
Supreme Court, Broderick, J., held that negligent work
exclusion barred coverage, even though the exclusion
contained an exception providing coverage if an excluded
cause ofloss resulted in a covered cause ofloss.
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Judgment
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In acting upon a motion for summary judgment,
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pleadings, discovery, and affidavits in the light
most favorable to the non-moving party to
determine whether the proponent has established
the absence of a dispute over any material fact
and the right to judgment as a matter oflaw.
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Insurance
v=Combined or concurrent causes

Property insurance coverage for an ensuing loss
applies where there is a peril, i.e., a hazard or
occurrence which causes a loss or injury,
separate and independent, but resulting from
the original excluded peril, and this new peril is
not an excluded one from which loss ensues.

If the language of the policy reasonably may be

interpreted more than one way and one
interpretation favors coverage, then an
ambiguity exists in the policy that will be
construed in favor of the insured and against the
insurer.
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Insurance
v=Ambiguity in general

Insurance
v=Combined or concurrent causes

Courts will not perform amazing feats of
linguistic gymnastics to find an insurance policy
term ambiguous.

An ensuing loss exception to an exclusion of
property insurance coverage operates to restore
coverage if the damage ensues from a covered
cause of loss.
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Insurance
v=Faulty workmanship or materials
Insurance
,~Combined or concurrent causes

Coverage for separation of brick veneer wall
from asphalt shingle wall was barred by
negligent work exclusion of business owners'
insurance policy, even though the exclusion
contained an exception providing coverage if an
excluded cause of loss resulted in a covered
cause of loss; the term "covered cause of loss"
could not be interpreted to include damage from
faulty workmanship, no subsequent ensuing
cause of loss existed separate and independent
from the initial excluded cause of loss, i.e., the
faulty workmanship, and, thus, exception did not
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Reasonably interpreted, the ensuing loss clause
in a property insurance policy says that, if a
specified uncovered event takes place, any
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B., Exclusions; or b. Limited in Paragraph A.4.,
Limitations." Section B of the 'policy provides, in
pertinent part:

Property insurance coverage will be reinstated
under the ensuing loss exception to an exclusion
when an excluded risk sets into motion a chain
of causation which leads to a covered cause of
loss; in that case, the policy insures against
damage directly caused by the ensuing covered
cause of loss.

We will not pay for loss or damage caused by or
resulting from any of the following .... But if an
excluded cause ofloss that is listed [below] results in a
Covered Cause of Loss, we will pay for the loss or
damage caused by that Covered Cause of Loss.

7 Cases that cite this headnote

*175 c. Negligent Work
Faulty, inadequate or defective:

Attorneys and Law Firms
workmanship, repair,
grading,
remodeling,

**294 *174 Hall, Hess, Stewart, Murphy & Brown, P.A.,
of Manchester (John B. Kenison, Jr. on the brief and
orally), for the plaintiff.

(2)Design,
specifications,
renovation,
construction,
compaction;

Devine, Millimet & Branch, P.A., of Manchester (Andrew
D. Dunn and James R. Fox on the brief, and Mr. Fox
orally), for the defendant.

... of part or all of any property on or off the described
premises.

Opinion

We will not pay for loss or damage caused by or
resulting from any of the following:

BRODERICK, J.

The defendant, Co-Operative Insurance Companies,
appeals the decision of the Superior Court (Smith, J.)
granting summary judgment in favor of the plaintiff, Bill
0. Weeks. We reverse.
The following facts are undisputed. The plaintiff owns
property in Whitefield, on which a four-story brick and
timber frame structure is located. In the 1940s or 1950s, a
brick veneer wall was built over the existing asphalt
shingle wall on one side of the building. In March 2000,
the brick veneer wall was damaged when it separated
from the asphalt shingle wall. The property was insured
by a business owner's insurance policy issued by the
defendant. The plaintiff filed a claim, which the defendant
denied after its expert determined that the cause of the
workmanship.
negligent
was
separation
wall
Subsequently, the plaintiff retained his own expert, who
also attributed the damage to faulty workmanship.
The insurance policy at issue insures against "direct
physical loss of or damage to Covered Property at the
premises described in the Declarations caused by or
resulting from any Covered Cause of Loss." The policy
defines covered cause of loss as "Risks Of Direct
Physical Loss unless the loss is: a. Excluded in Section

-

(Emphasis added.) Section B further provides:

-

k. Other Types Of Loss

(2) Rust, corrosion, fungus, decay, deterioration,
hidden or latent defect or any quality in property that
causes it to damage or destroy itself;

(4) Settling, cracking, shrinking or expansion;

**295 But if an excluded cause of loss that is listed
[above] results in a "specified cause of loss" or
building glass breakage, we will pay for the loss or
damage caused by that "specified cause of loss" or
building glass breakage.
In September 2000, the plaintiff brought a declaratory
judgment action in superior court challenging the
defendant's denial of coverage and, thereafter, moved for
summary judgment. The defendant countered with its own
motion for summary judgment. The defendant argued that

claim
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the loss is excluded from coverage under two of the
policy's provisions: the "negligent work" exclusion and
the "other types of loss" exclusion. The plaintiff argued
that the loss is covered under the exception to the
negligent work exclusion. He contended that although
negligent workmanship is not covered, the physical
damage to his property resulting from negligent
workmanship is covered. Alternatively, he argued that the
policy language is ambiguous and, therefore, must be
construed in his favor.
The trial court found an ambiguity in the policy's
language and granted summary judgment in the plaintiff's
favor, ruling that the defendant was not required to cover
the faulty workmanship itself, but was required to cover
the damages caused by the faulty workmanship. The court
further *176 determined that the "other types of loss"
clause did not apply because the parties' experts agreed
that the dominant and efficient cause of the loss was the
negligent workmanship. Following a hearing on damages,
the court ruled that the scope of coverage included the
"bowing" of the brick veneer, the replacement of the
affected windows, and the damage to the roof.
On appeal, the defendant argues that the trial court erred
because: ( 1) the "negligent work" exclusion bars
coverage; (2) the "other types of loss" exclusion bars
coverage; and (3) the policy does not provide coverage
because the damage was merely a manifestation of the
negligent work.
111 121 In

acting upon a motion for summary judgment, the
trial court is required to construe the pleadings, discovery
and affidavits in the light most favorable to the
non-moving party to determine whether the proponent has
established the absence of a dispute over any material fact
and the right to judgment as a matter of law. Panciocco v.
Lawyers Title Ins. Corp., 147 N.H. 610, 613, 794 A.2d
810 (2002). The party objecting to a motion for summary
judgment "may not rest upon mere allegations or denials
of his pleadings, but his response, by affidavits or by
reference to depositions, answers to interrogatories, or
admissions, must set forth specific facts showing that
there is a genuine issue [of material fact] for trial." RSA
491 :8-a, IV (1997). An issue of fact is material if it
affects the outcome of the litigation. Panciocco, 147 N.H.
at 613, 794 A.2d 810.
131 To

determine whether the trial court erred in granting
the plaintiff's motion, we consider the affidavits and other
evidence, as well as all proper inferences therefrom, in the
light most favorable to the defendant. See id. If we find no
genuine issue of material fact and that the plaintiff was
entitled to judgment as a matter of law, we will affirm the

trial court's decision. Id.
141 151 161 171

The interpretation of the language of an
insurance policy is ultimately a question of law for this
court to decide. High Country Assocs. v. NH Ins. Co.,
139 N.H. 39, 41, 648 A.2d 474 (1994). We take the plain
and ordinary meaning of the policy's words in context,
and we construe the terms of the policy as would a
reasonable person in the position of the insured **296
based on more than a casual reading of the policy as a
whole. Id. If the language of the policy reasonably may be
interpreted more than one way and one interpretation
favors coverage, then an ambiguity exists in the policy
that will be construed in favor of the insured and against
the insurer. Id. We will not, however, perform amazing
feats of linguistic gymnastics to find a term ambiguous.
Hudson v. Farm Family Mut. Ins. Co., 142 N.H. 144, 147,
697 A.2d 501 (1997).
Both parties agree that faulty workmanship was the
dominant and efficient cause of the damage to the
plaintiff's building. Loss or damage *177 caused by or
resulting from faulty workmanship is excluded from
coverage under the policy's negligent work exclusion
unless the faulty workmanship results in a covered cause
of loss, in which case the defendant will provide coverage
for the loss or damage caused by that covered cause of
loss. The question thus becomes whether a covered cause
of loss ensued.
1s1

The defendant argues that the exception to the exclusion
does not apply here because the damage was directly
caused by faulty workmanship and no other cause of loss
ensued. The plaintiff counters that the exception abrogates
the exclusion when the excluded cause of loss results in
direct physical harm. He argues that, although no
coverage exists for the cost of correcting the faulty
workmanship, the exception to the exclusion reinstates
coverage for damage caused by the faulty workmanship.
Thus, he contends that in this case the exception to the
exclusion for faulty workmanship is triggered by the
direct physical loss to his building.
The plaintiff further argues that even if the policy could
be read as not providing coverage for the resulting
physical damage, the provisions in question are
ambiguous and therefore must be construed in his favor.
He contends that the term "covered cause of loss" is
ambiguous in relation to faulty workmanship because the
parties reasonably disagree over its meaning.
He asserts that the term can reasonably be interpreted to
mean, in this case, "damages caused as a result of [faulty]
workmanship."
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"We interpret the ensuing loss provision to
apply to the situation where there is a 'peril,' i.e., a hazard
or occurrence which causes a loss or injury, separate and
independent but resulting from the original excluded peril,
and this new peril is not an excluded one, from which loss
ensues." Acme Galvanizing v. Fireman's Fund Ins., 221
Cal.App.3d 170, 270 Cal.Rptr. 405, 411 (1990). Thus, the
exception to the exclusion operates to restore coverage if
the damage ensues from a covered cause of loss.
"Reasonably interpreted, the ensuing loss clause says that
if one of the specified uncovered events takes place, any
ensuing loss which is otherwise covered by the policy
will remain covered. The uncovered event itself, however,
is never covered." McDonald v. State Farm Fire and Cas.
Co., 119 Wash.2d 724, 837 P.2d 1000, 1005 (1992).
Accordingly, coverage will be reinstated under the
exception to the exclusion when an excluded risk sets into
motion a chain of causation which leads to a covered
cause of loss. In that case, the policy insures against
damage directly caused by the ensuing covered cause of
loss.
Here, there was no subsequent ensuing cause of loss
separate and independent from the initial excluded cause
of loss, i.e., the faulty workmanship. Therefore, we
conclude that the exception to the exclusion for faulty
End of Document
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workmanship does not apply. We further conclude that
the plaintiffs interpretation of the policy's language is not
reasonable given its *178 context. Essentially **297 he
argues that any damage caused by faulty workmanship is
covered under the policy. Interpreting the policy in this
way contravenes the explicit language of the policy and
renders the negligent work exclusion meaningless, a result
which we conclude is not reasonable. Therefore, we find
that the provisions at issue are not ambiguous.
We hold that the policy's negligent work exclusion bars
coverage in this case. Accordingly, we need not address
the defendant's remaining arguments.
Reversed.

BROCK, C.J., and NADEAU,
DUGGAN, JJ., concurred.

DALIANIS
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Matthew Parks
ELAM & BURKE, P.A.
251 East Front Street Suite 300
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Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
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Attorneys for Defendant
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,
vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

Case No. CVl 7-5916
AFFIDAVIT OF MATTHEW C.
PARKS IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT
CV - 2017 - 5916

AFSM
Affidavit in Support of Motion

STATE OF IDAHO )
) ss
)
County of Ada

ilii~11111111111mm111

~

MATTHEW C. PARKS, being first duly sworn, deposes and says as follows:
1.

I am an attorney with the firm of Elam & Burke, P.A., and am one of the

attorneys for Defendant Mid-Century Insurance Company ("Mid-Century") in the above-entitled
action.

AFFIDAVIT OF MATTHEW C. PARKS IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 1
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2.

I am familiar with the files generated in this action and have knowledge of the

contents thereof and make this affidavit based upon my personal knowledge.
3.

Attached hereto as Exhibit A is a true and correct copy of an invoice dated

February 20, 2014 from CDASSE to ABK received from ABK in response to Mid-Century's
discovery requests.
4.

Attached hereto as Exhibit B is a true and correct copy of a letter dated April 11,

2017, from CDASSE to ABK received from ABK in response to Mid-Century's discovery
requests.

Matthew C. Parks

SUBSCRIBED AND SWORN to before me this
C. Parks.

id__ day of March, 2018, by Matthew

AFFIDAVIT OF MATTHEW C. PARKS IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
lf day of March, 2018, I caused a true and
correct copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

/D.S. Mail
_ _ Hand Delivery
_ _ Federal Express
_ _ Via Facsimile-(509) 625-1909

Matthew C. Parks
4839-6214-0251, v. 1

AFFIDAVIT OF MATTHEW C. PARKS IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 3
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CDASSE
COEUR

d'ALENE

Invoice No : 0058514
Invoice Date: 02/20/2014
Customer PO :
Service Order No : 034048

SERVicE STATION EquipMENT, INC.

118 E. Poplar Avenue. Coeur d'Alene, Idaho 83814

Division : CDA I

(800) 727-9179 fax (208)664-0861 sales@cdasse.com

Page: l of2

Bill To: JONOJO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltiee Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

: 208 777-1765
Asset Ta No.

Re uested Bv
Khehra Dharamjit

Authorized

Terms

Khchra

COD

Technfciao

Salesperson

Call Type

Bill Type

TROY

HOUS

EMER

RPS

Comments:

All products down. Water in UNL gas tank.
Service Performed;

2/14: Pumped water from Reg unlead tanks and purge product lines. Changed filters. Installed new fill cap on Reg unlcad
tank. Haul approx 600 Gal of contaminated fuel back to shop for proper disposal.
Ship

Whs

Item

Description

Gross

Price

Extended

201

77720102

4 TOPSEAL GREY

6

201

70010

300 10 Particulate filter IOmh;

12

201

70122

300MB 10 Ale. Filter 1Omic

l

100

*R-AC-D

Rental-Air Compn:ssor-naily

I

100

*R-15-30GPMDIP&H-D

Rental-15-30 GPM Diaphragm Pump
with 10 n. suction and 30 ft discharge
hoses - Daily

45.00

18

100

Disposal Fltr 3-400

Filter Disposal 300-400 Series

1.00

1.00

18.00

600

100

*R-DISP CONTAM-G

Disposal Contaminate/ gallon

2.00

2.00

1,200.00

50.00

50.00

50.00

7.45

7.45

44.70

16.98

16.98

203.76

175.00

175.00

175.00

45,00

45.00

Material Subtotal :
Name

Date

Description

Bill Type

Bill Hours

Rate

1,736.46
Extended

Troy Fairchild

02/14/2014

Labor

Regular

8.00

78.00

624.00

Troy Fairchild

02/14/2014

Travel

Regular

0.50

78.00

39.00

Levi Borgen

02/14/2014

Labor

Regular

4.00

78.00

312.00

Levi Borgen

02/14/2014

Travel

Regular

0.50

78.00

39.00

Labor Subtotal :

1,014.00

EXHIBIT A
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SAlEs, SmvlcE, ANd INSTAllArloN of PETROlEuM EquipMENT
118E PoplarAvenue,Coeurd'Alene,ID 83814 (208)667-7414
(800) 727-9179 FAX (208) 664-0861 www.cdasse.com sales@cdasse.com

~l'ISI
MEMSO

April 11, 2017
Jones Chevron and Deli
4020 E Seltice Way
Post Falls, Idaho 83854-7716
208-773-0578 Store Number
330-256-3291 Jessie
Greetings Jesse
Assumed sequence of how water entered the tanks at the above location.
Facts:
• Unlead, Premium and Diesel have a common 3" vent line that extends to above the roof line.
•

Underground there is a 3" Stage 2 vapor recovery line that manifolds the Unlead and
Premium tanks as well as a 3" trunk line with 2" branch lines to each dispenser sump.

•

Unlead and Premium tanks had grade level stage one vapor adaptors and caps with ice
packed around them and did not appear to have been in use for some time. Vapor adaptors
have been removed and 4" steel pipe caps have been installed.

•

Premium spill bucket has a ripped containment towards the top and had standing water/fuel
above the plunger.

•

Unlead spill bucket had no liquid in it, threads were cracked, the riser nipple to the fill
adaptor wiggled, was loose and the plunger did not appear to hold liquid.

•

There is a 12" access manhole to the stage 2 vapor recovery 3" trunk line next to dispenser
1 & 2. that did not have a cap on it.

It is assumed water entered the Unlead and Premium tanks when the area over the fill buckets,
stage one vapor caps and ATG caps was flooded with surface water.
It was discovered the stage one vapor adaptors were compromised by the force of the ice that was
still in place during the first initial good thaw of 2017.
It is assumed where the underground stage 2 vapor line is tying the Unlead and Premium tanks
together allowing water to enter the two tanks simultaneously.

1

EXHIBIT B

Page 59

-

-

)

SAlF'i, Srnv!CE, ANd INSTAlL.,rioN of PErnolEuM EquipME,\JT
118 E. Poplar Avenue, Coeur d'Alene, ID 83814 (208) 667-7414
(800) 727-9179 FAX (208) 664-0861 www.cdasse.com sales@cdasse.com

After the first round of phase separated fuel was removed and water continued to enter the system
without surface water and the stage one vapor lines being capped off it is a possible combination
of below surface runoff water during excessive thawing and abnormal moisture content in the
ground running into the below grade portion of the Unlead spill bucket that is not visible to the eye,
Stage 2 vapor manifold of the Unlead and Premium tanks, 3" common vent of the 3 tanks and
possible water backed up in the stage 2 vapor line burping water into the tanks.
Typical practice of the

Y vapor trunk was to slope to the Unlead tank 1st •

After the 2~d pumping of phase separated fuel from both Unlead and Premium tanks. The Premium
tank settled down and stayed water free.
Unlead tank continued to take on water.
Others replaced the Unlead spill bucket. It is not known what other fittings below the bucket were
replaced, or what other work was performed that is not visible to the eye.

It is our understanding the Unlead tank settled down and stayed water free coming to the
conclusion that water was entering the tank from below grade of the spill bucket, 3" vapor line quit
burping static water and ground water from run off had about run its course.

€!UV\ --·

Don Boyd
Estimator

1-800-727-9179 Office
208-660-1546 Cell

2
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J
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Jeffrey A. Thomson
Matthew Parks
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
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P'acsimile: (208) 384.. 5844
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CV-2017-5916
AFSM
Affidavit in Support of Motion
619259

I
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ABK, LLC, a limited liability company,

Plaintiff,
vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

Case No. CVl 7-5916
AFFIDAVIT OF CYNTHIA SCHART
IN SUPPORT OF DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

Defendant.
STATE OF WASHINGTON)
) ss
County of Clark
)
CYNTHIA SCHART, being first duly sworn, deposes and says as follows:
1.

I am a Special Commercial Claims Representative Specialist for Defendant Mid-

Century Insurance Company ("Mid-Centul'y").
2.

As a Special Commercial Claims Representative Specialist I have reviewed and

am personally familiar with the contents of Mid-Century's business records concerning the

AFFIDAVIT OF CYNTHIA SCHART IN SUPPORT OF DEFENDANT'S MOTIO'N FOR
SUMMARY JUDGMENT - 1
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insurance policy issued to Plaintiff ABK, LLC ("ABK"). Mid-Centurfs insurance policy file
for ABK are kept in the course of regularly conducted activity. The records in in the file are
placed into the file at or near the time they are created.
3.

Attach¢d hereto as Exhibit A is a true and correc,t copy of Mid-Centul'y's denial

letter to ABK, dated February 22, 2017, Bates labeled Farmers 001-008.
4.

Attached hereto as Exhibit Bis a true and correct copy of Mid-Century's

Business Owners Speeial Property Coverage form of, Policy No. 0605127565, issued to ABK.
5.

Attached hereto as Exhibit C is a true and correct copy of an email string from

Mid-Century employee Cindy Call to Timothy Hurley in July, 2017, Bates labeled Fru.mers 022025.
6.

Attached hereto as Exhibit Dis a true and correct copy of Mid-Centuty's letter to

ABK dated July 21, 2017.
8.

Attached hereto as Exhibit E is a true and correct copy of an email from ABK 's

owner Gagandeep Raibhatti to Mid-Century dated February 21, 2017.

~\,~"le,,

Cyn ia Schart

.S,L10r1'

AFFIDAVIT OF CYNTHIA SCHART IN SUPPORT OF DEFI1NDANT'S MOTION FOR
SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE

q

day of March, 2018, I caused a tme and
I HEREBY CERTIFY that on the
as follows:
served
be
to
document
fot'egoing
the
of
copy
con-ect
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

v'lJ.S. Mail
_ _ Hand Delivery
_ _ Federal Express
_ _ Via Facsimile - (509) 625-1909

Matthew C. Parks
4819-6222-1406, v. 1

AFFIDAVIT OF CYNTHIA SCHART IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 3
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~ FARMERS

Toll Free: (800) 4~5•7761
Email: mydaim@farmcrsinsurance.com
National Document Center

INSURANCE

P.O. Box 268994
Oklahoma City, OK 73126-8994
Fax: (877) 217-1389

February 22, 2017
ABSLLC
4020 E SELTICE WAY
POST FALLS ID 83854-7716
Delivered by email to: joneschevron@gmail.com

RE:

Insured:
Claim Unit Number:
Policy Number:
Loss Date:
Location of Loss:
Subject:

ABSLLC
3007877297-1-1
0605127565
01/18/2017
4020 E Seltice Way, Post Falls, ID
Claim Outcome Letter

Dear Gagandeep Raibhatti:
Thank you for choosing us to provide for your insurance needs. We value you as a customer and appreciate the
opportunity to be of service.
We've completed our evaluation of your claim. You reported that melting snow got into the gas tank at your
business.
As discussed during your conversation with Claims Representative Jolynn Pierce on February 22, 2017, our
investigation found that maintenance issues caused this loss. Please see the attached engineering report from
Envista Forensics which concludes that "multiple maintenance related issues with the regular unleaded and
premium unleaded riser cap seals and vapor adapters that could permit water intrusion into the UST's." were
identified. Unfortunately, there is no coverage for any costs related to this loss due to policy language which
excludes loss or damage caused by or resulting from wear and tear or faulty or inadequate maintenance.
You may wish to review these provisions of your Businessowners Special Property Coverage Form, BP 00 02 12
99 policy. They form the basis for our decision:
A.

Coverage
We will pay for direct physical loss of or damage to Covered Property at the premises described in the
Declarations caused by or resulting from any Covered Cause of loss.
1.

Covered Property
Covered Property, as used in this policy, means the type of property as described in this section,
A. I., and limited in A.2., Property Not Covered, if a Limit of Insurance is shown in the
Declarations for that type of property.

Exhibit A
WY9HMX7P
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a.

Buildings, meaning the buildings and structures at the premises described in the
Declarations, including:
(1)

Completed additions;

(2)

Fixtures, including outdoor fixtures;

(3)

Permanently installed:
(a)

Machinery; and

(b)

Equipment;

***
3.

Covered Causes Of Loss
Risks Of Direct Physical Loss unless the loss is:
a.

Excluded in Section B., Exclusions; or

***
B.

Exclusions
1.

We will not pay for loss or damage caused directly or indireccly by any of the following. Such
loss or damage is excluded regardless of any other cause or event that contributes concurrently
or in any sequence to the loss.

***
g.

Water
(1)

Flood, surface water, waves, tides, tidal waves, overflow of any body of water, or
their spray, all whether driven by wind or not;

***
(3)

Water that backs up or overflows from a sewer, drain or sump; or

(4)

Water under the ground surface pressing on, or flowing or seeping through:
(a)

Foundations, walls, floors or paved surfaces;

(b)

Basements, whether paved or not; or

(c)

Doors, windows or other openings.

***
2.

We will not pay for loss or damage caused by or resulting from any of the following:

***
k.

Other Types Of Loss
(1)

Wear and tear;

(2)

Ruse, corrosion, fungus, decay, deterioration, hidden or latent defect or any quality
in property that causes it to damage or destroy itself;

***
(4)

Settling, cracking, shrinking or expansion;

***
WY9HMX7P
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3.

We will not pay for Joss or damage caused by or resulting from any of the following B.3.a.
through B.3.c. But if an excluded cause of loss that is listed in B.3.a. through B.3.c, results in
a Covered Cause of Loss, we will pay for the loss or damage caused by that Covered Cause of
Loss.
c.

Negligent Work
Faulty, inadequate or defective:

***
(2)

Design, specifications, workmanship, repair, construction, renovation, remodeling,
grading, compaction;

(3)

Materials used in repair, construction, renovation or remodeling; or

(4)

Maintenance;

of part or all of any property on or off the described premises.
Based on the facts of this loss as well as all information known to us at this present time, we regret to inform
you that we are unable to pay this claim. Your policy includes a provision chat says it is your duty to protect the
insured property from further damage.
We wish to inform you that there are requirements found in the Conditions language of your policy and
endorsements. These conditions provide that no one may bring a legal action against us unless there has been
full compliance with all the terms of this insurance. In addition, the laws of your state address when any legal
action must be brought. We do not intend to waive these provisions by our conduct or anything chat we have
stated in this letter.
Please note, on occasion, policies are updated with newer editions which could change these deadlines. We
encourage you to reference your policy, endorsements, and future renewals for any updates.
Even though only parts of your policy are mentioned and quoted in this letter, additional portions may apply. If
they are found to be relevant and applicable, they will be applied. Because of chis, we recommend you review
your entire policy.
By writing this letter, we do not waive any of the terms, conditions or provisions of the insurance policy, all of
which are expressly retained and reserved. We expressly retain all available defenses now and hereafter.

WY9HMX7P
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If you have any questions about your claim, or additional information that you feel we may have overlooked,
please contact Claims Representative Jolynn Pierce ac (262) 391-7292.
Thank you.
Mid-Century Insurance Company

Steven Couch
Commercial Property Claims Team Leader
steven .couch@farme rs insurance.com
(402) 502-6543
CC: CHRISTOPHER FULKERSON INS AGENCY INC
Enclosure(s):
Gen Supporting Documents -

WY9HMX7P

Farmers 004

Page 67

11 I Deer Lake Road, Suite I 00
Deerfield, ll 6001 S

TOil-FREE

888.782,3473

Envl1taforenslcs,com

February 20, 2017
Ms. Jolynn Pierce
Mid-Century Insurance
P.O. Box 268994
Oklahoma City, OK 73126-8994
jolynn.pierce@farmersinsurance.com

File Number:
Insured:
Subject:
Envlsta File No:

3007877297
ABS LLC
Letter of Findings
MA T-61675-T3Q0

Dear Ms. Pierce:
On January 30, 2017, Envista Forensics (Envista) received this desk review assignment. This letter
contains Envista's findings and conclusions reached as a result of that review.
Jones Chevron & Deli, located at E 4020 Seltice Way in Post Falls, ID, reported that fugitive water had
intruded into their regular unleaded and premium unleaded gasoline Underground Storage Tanks
(UST's).
PURPOSE

Mid-Century Insurance retained Envista to verify the cause of loss related to the report~d water i,:itr'Usion ··
··
into the Jones Chevron & Deli's unleaded UST's.
DISCUSSION

Envista confirmed according to the Idaho Department of Environmental Quality's ,(IOEQ). U~T database
that the insured has three (3) active UST's on property, approximately thirty~f<>ur{~4)}~~rs),1~. instailed
in January 1983. The two (2) unleaded (regular & premium) UST's each ~ave c,ap~~ity of 1~.900 gall9r1s
and are constructed of steel. The UST's are cathodically protected with ,ari impress(id .~urren(sy~tem.
The third UST contains diesel fuel with a 10,000 gallon capacity and ,it is. ;ilso a steei·USTw\\fimpres.sed
current cathodic protection. The UST's are equipped with an autom~ti~ tantgaHQi.!)Q (AT~tsy:stem,
Gilbarco Environmental Management Console (EMC). This system moriitQr~ f4e,! l,iv,e.rMry YQl,t;ime, ullage
volume, temperature, water levels and monitors the UST for leak,s/ .. /; · '.L . ·. · · · . · · '.'. ·

a

Envista contacted the insured, Mr. Gurjeet Brar on January 30, 2017. Env1,ta'spoJ<~·¥ilth.Mr.Brar and
Cody, a technician with SME Solutions, a local petroleum equipiner(mal·nt~rl~.n,ce \ven~Qr. Mr. Brar
reported that his regular unleaded and premium unleaded gasolthe:y§Ti\iv~f~::~}~c~y~red to have
.
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fugitive water infiltration that resulted in phase separation of the gasoline on January 18, 2017. Mr. Brar
also stated that they had accumulated a lot of snow prior to January 18th and the fugitive water/phase
separation was detected when the snow started to melt. Phase separation is when the ethanol within
ethanol blended gasoline attaches itself to water molecules. As a result there will be a layer of gasoline
at the top and a water/ethanol layer settled at the bottom of the tank. The gasoline layer rests on top of
the water/ethanol layer because gasoline is less dense than the water/ethanol blend.
Mr. Brar explained that prior to SME Solutions involvement on January 3ot11, he had been working with
Coeur d'Alene Service Station Equipment, Inv. (COASSE), another local petroleum equipment
maintenance vendor, to troubleshoot the water infiltration problem with his UST's. At the conclusion of
Envista's telephone conversation with Mr. Brar and SME Solutions, it was concluded that a pressure
decay, tank tightness test and helium test should be performed on the UST's to verify the integrity of the
UST's and confirm the location of any leaks, if present.
At Envista's request, Mr. Brar supplied the daily Continuous Statistical Leak Detection (CSLD) records
between December 10, 2016 and January 30, 2017 that confirmed each day over that time period had a
passing CSLD test. A passing test indicates that the ATG system did not detect any leaks within the UST.
On January 31, 2017, Mr. Brar hired Northwest Environmental Solutions (NES) to perform the pressure
decay, volumetric tank tightness testing and helium testing on all three (3) UST's. NES reported that all
three (3) UST's passed each of the tests performed indicating that there were no leaks within the UST
system.
In addition, Envista contacted Mr. Don Boyd - EstimatorNice President of CDASSE. Mr. Boyd supplied
Envista with copies of three (3) invoices (No.'s 0070175, 0070176 & 0070135} that detail the scope of
work performed between January 19, 2017 and January 25, 2017. Below is a recap of events:
•

•

•
•

January 19, 2017 - CDASSE notes that the ATG probe manholes on each UST were full of ice
and water. CDASSE replaced the seal caps located on the top of the riser for the ATG probe on
the diesel and premium unleaded USTs.
January 20, 2017 - CDASSE found the vapor recovery manholes were full of ice. The seal cap
on the regular unleaded vapor recovery riser was cracked and the plunger on the vapor adapter
was not sealing. CDASSE noted that this was a confirmed location of water intrusion for the
regular unleaded UST.
January 23, 2017 - CDASSE noted that the regular unleaded and premium unleaded UST both
contained phase separated product.
January 24, 2017 -CDASSE completed the purge of phase separated product within the product
lines between the UST's and the dispensers. They removed the vapor recovery adapters from
the regular unleaded and premium unleaded UST's and installed new cap seals on the risers.
CDASSE notes that the regular unleaded and premium unleaded fill bucket drain plugs needed
to be replaced. After CDASSE completed the product line purge, the phase separated regular
unleaded and premium unleaded gasoline was pumped out and disposed of by Orrco.
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•

January 25, 2017 - After the insured received new fuel drops, CDASSE was in the process of
returning the UST systems back to service and discovered that the regular unleaded and premium
unleaded UST contained phase separated gasoline product.

Water can infiltrate the UST's if standing water was puddling above the manholes (fill buckets, vapor
risers and ATG probe risers) when the seals on the fill bucket caps, drain plugs and vapor adaptors are
in disrepair. The ability for water to intrude past the seals is a maintenance issue. However, it is noted
that the precise reason that phase separation was detected after CDASSE performed the product line
cleaning on January 24 th is not known at this time. The integrity of the regular unleaded and premium
unleaded UST systems have been confirmed to be tight with no reported leaks that would enable water
intrusion and resulting phase separation since the repairs were performed by CDASSE. Furthermore, the
CSLD tests have not detected any leaks within the UST's through January 30, 2017 as well.
Envista also notes that after the tanks were tested by NES and confirmed to be tight, the insured arranged
for the product lines to be flushed, the tanks were cleaned and the petroleum was polished. Polishing the
fuel removes the water from the unleaded gasoline and restores the ethanol blended gasoline to its
original state. However, Mr. Brar reported on February 10, 2017 that the fuel is still phase separated.
Then on February 17, 2017 Mr. Brar reported that the UST's were returned to service and water was
discovered again in the regular unleaded UST only. Envista understands that the insured is investigating
the source of the water intrusion and Envista can review their findings to verify the cause of loss upon
request.

CONCLUSIONS
After conducting a desk review of the reported UST system, it is Envista's professional opinion that:
1. Envista concludes that CDASSE identified multiple maintenance related issues with the regular
unleaded and premium unleaded riser cap seals and vapor adapters that could permit water
intrusion into the UST's.
2. Envista concludes based upon NES's passing pressure decay, tank tightness and helium tests
confirm that the integrity of the UST systems were intact.
3. Envista can review new information presented by the insured and their vendors related to the
cause of the phase separation after NES's UST testing was completed upon request.
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CLOSURE

Photographs taken during our work, which are not included in this report, are retained in our files and are
available to you upon request.
This report is for the exclusive use of our client and is not intended for any other purpose. Our report is
based on information made available to us at this time. Should additional information become available,
we reserve the right to determine the impact, if any, of the new information on our opinions and
conclusions and to revise our opinions and conclusions if necessary and warranted by the discovery of
additional information.
Thank you for allowing us to provide this service. If you have any questions or need additional assistance,
please call.
Sincerely,
Envista Forensics

1!J-~
Timothy C. Hurley
Senior Technical Consultant

Peer Review by:

Mark L. Ewing
Practice Leader - Healthcare & Biosciences
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BUSINESSOWNERS SPECIAL
PROPERTY COVERAGE FORM
Various provisions in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.
Throughout this policy the words "you" and "your"
refer to the Named Insured shown In the Declarations. The words "we", "us" and "our" refer to the
Company providing this insurance.
Other words and phrases that appear in quotation
marks have special meaning. Refer to Section H Property Definitions.
A. Coverage

We will pay for direct physical loss of or damage
to Covered Property at the premises described
in the Declarations caused by or resulting from
any Covered Cause of Loss.
1. Covered Property

Covered Property, as used in this policy,
means the type of property as described In
this section, A.1., and limited in A.2., Property
Not Covered, If a Limit of Insurance is shown
in the Declarations for that type of property.
a. Buildings, meaning the buildings and
structures at the premises described In
the Declarations, including:
(1) Completed additions;
(2) Fixtures, including outdoor fixtures;
(3) Permanently installed:
(a) Machinery; and
(b) Equipment;
(4) Your personal property in apartments
or rooms furnished by you as landlord;
(5) Personal property owned by you that
is used to maintain or service the
buildings or structures or the premises, including:
(a) Fire extinguishing equipment;
(b) Outdoor furniture;

(c) Floor coverings; and
(d) Appliances used for refrigerating,
ventilating, cooking, dishwashing
or laundering;
(6) If not covered by other Insurance:
(a) Additions under construction, alterations and repairs to the buildings
or structures;
(b) Materials, equipment, supplies and
temporary structures, on or within
100 feet of the described premises,
used for making additions, alterations or repairs to the buildings or
structures.
b. Business Personal Property located in or
on the buildings at the described premises
or in the open (or in a vehicle) within 100
feet of the described premises, including:
(1) Property you own that is used in your
business;
{2) Property of others that is in your care,
custody or control, except as otherwise
provided in Loss Payment Property
Loss Condition E.6.d.{3)(b);
and
improvements
(3) Tenant's
and
Improvements
betterments.
betterments are fixtures, alterations,
installations or additions:
(a) Made a part of the building or
structure you occupy but do not
own; and
{b) You acquired or made at your expense but cannot legally remove;
and
(4) Leased personal property for which
you have a contractual responsibility
to Insure, unless otherwise provided
for under Paragraph A.1.b.(2).
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2. Property Not Covered
Covered Property does not include:
a. Aircraft, automobiles, motortrucks and
other vehicles subject to motor vehicle
registration;
b. "Money" or Hsecurities except as provided in the:
(1) Money and Securities Optional Coverage; or
(2) Employee Dishonesty Optional Coverage;
c. Contraband, or property In the course of
illegal transportation or trade;
d. Land (including land on which the property Is located), water. growing crops or
lawns;
e. Outdoor fences, radio or television antennas (including satellite dishes) and their
lead-in wiring, masts or towers, signs
(other than signs attached to buildings),
trees, shrubs or plants, all except as provided in the:
(1) Outdoor Property Coverage Extension;
or
(2) Outdoor Signs Optional Coverage;
f. Watercraft (including motors, equipment
and accessories) while afloat.
3. Covered Causes Of Loss
Risks Of Direct Physical Loss unless the loss
Is:
a. Excluded in Section B., Exclusions; or
b. Limited In Paragraph A.4., Limitations;
that follow.
4. Limitations
a. We will not pay for loss of or damage to:
(1) Steam boilers, steam pipes, steam engines or steam tu•&Jmes caused by or
resulting from any condition or event
inside such equipment. But we will pay
for loss of or damage to such equipment caused by or resulting from an
explosion of gases or fuel within the
furnace of any fired vessel or within the
flues or passages through which the
gases of combustion pass.
0
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(2) Hot water boilers or other water heating equipment caused by or resulting
from any condition or event inside such
boilers or equipment, other than an
explosion.
(3) Property that Is missing, but there is
no physical evidence to show what
happened to it, such as shortage disclosed on taking Inventory. This limitation does not apply to the Optional
Coverage for Money and Securities.
(4) Property that has been transferred to
a person or to a place outside the described premises on the basis of unauthorized Instructions.
b. With respect to glass (other than glass
building blocks) that Is part of the Interior
of a building or structure, or part of an
outdoor sign, we will not pay more than
$500 for the total of all loss or damage in
any one occurrence. Subject to the $500
limit on all loss or damage, we will not pay
more than $100 for each plate, pane, multiple plate insulating unit, radiant or solar
heating panel, jalousie, louver or shutter.
This Limitation does not apply to loss or
damage by the "specified causes of lossH,
except vandalism.
c. We will not pay for loss of or damage to
fragile articles such as glassware,
statuary,
marbles,
chinaware
and
porcelains, if broken. unless caused by
the Hspecified causes of loss• or building
glass breakage. This restriction does not
apply to:
(1) Glass that is part of the Interior of a
building or structure;
(2) Containers of property held for sale;
or
(3) Photographic or scientific instrument
lenses.
d. For loss or damage by theft, the following
types of property are covered only up to
the limits shown:
(1) $2,500 for furs, fur garments and garments trimmed with fur.
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(2) $2,500 for jewelry, watches, watch
movements, jewels, pearls, precious
and semi-precious stones, bullion,
gold, silver, 'platinum and other precious alloys or metals. This limit does
not apply to jewelry and watches worth
$100 or less per Item.
(3) $2,500 for patterns, dies, molds and
forms.
5, Additional Coverages

a. Debris Removal
(1) We will pay your expen.se to remove

debris of Covered Property caused by
or resulting from a Covered Cause of
Loss that occurs during the policy period. The expenses will be paid only If
they are reported to us in writing within
180 days of the earlier of:
(a) The date of direct physical loss or
damage; or
(b) The end of the policy period.
(2) The most we will pay under this Additional Coverage is 25% of:
(a} The amount we pay for the direct
physical loss of or damage to Covered Property; plus
(b) The deductible in this policy applicable to that loss or damage.
But this limitation does not apply to
any additional debris removal limit
provided In Paragraph (4) below.
(3) This Additional Coverage does not apply to costs to:
(a} Extract NpollutantsR from land or
water; or
(b} Remove, restore or replace polluted land or water.
(4) If:
(a) The sum of direct physical loss or
damage and debris removal expense exceeds the limit of Insurance; or
(b) The debris removal expense exceeds the amount payable under
the 25% Debris Removal Coverage
limitation in Paragraph (2) above;
we will pay up to an additional $10,000
for each location in any one occurrence under the Debris Removal Additional Coverage.
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b. Preservation Of Property

If it is necessary to move Covered Property from the described premises to preserve it from loss or damage by a Covered
Cause of Loss, we will pay for any direct
physical loss of or damage to that property:
(1) While it is being moved or while temporarily stored at another location; and
(2) Only if the loss or damage occurs
within 30 days after the property is first
moved.
c, Fire Department Service Charge

When the fire department is called to save
or protect Covered Property from a Covered Cause of Loss, we will pay up to
$1,000 for your liability for fire department
service charges:
(1) Assumed by contract or agreement
prior to loss; or
(2) Required by local ordinance.
d. Collapse

(1) We will pay for direct physical loss or
damage to Covered Property, caused
by collapse of a building or any part of
a building insured under this policy, if
the collapse is caused by one or more
of the following:
(a) The #specified cause of tossn or
breakage of building glass, all only
as insured against in this policy;
(b) Hidden decay;
(c) Hidden insect or vermin damage;
(d) Weight of people or personal property;
(e) Weight of rain that collects on a

roof;
(f) Use of defective material or methods in construction, remodeling or
renovation If the collapse occurs
during the course of the construction, remodeling or renovation.
However, if the collapse occurs after construction, remodeling or
renovation Is complete and is
caused in part by a cause of loss
listed in d.(1){a) through d.{1)(e), we
will pay for the loss or damage
even if use of defective material or
methods in construction, remodeling or renovation, contributes to the
collapse.
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(2) If the direct physical loss or damage
does not involve collapse of a building
or any part of a building, we will pay for
loss or damage to Covered Property
caused by the collapse of personal
property only if:
(a) The personal property which col-

lapses is Inside a building insured
under this policy; and
(b) The collapse was caused by a
cause of loss listed in d.(1)(a)
through d.(1)(f) above.
(3) With respect to the following property:
(a) Awnings;
(b} Gutters and downspouts;
(c) Yard fixtures;
(d) Outdoor swimming pools;
{e) Piers, wharves and docks;
(f) Beach or diving platforms or
appurtenances;
(g) Retaining walls; and
(h) Walks, roadways and other paved
surfaces;
if the collapse is caused by a cause of
loss listed in d.(1)(b} through d.(1)(1),
we will pay for loss or damage to that
property only if such loss or damage is
a direct result of the collapse of a
building insured under this policy and
the property is Covered Property under
this policy.
(4) Collapse does not include settling,
cracking, shrinkage, bulging or expansion.
e. Water Damage, Other Liquids, Powder Or
Molten Material Damage
If loss or damage caused by or resulting
from covered water or other liquid, powder or molten material damage loss occurs, we will also pay the cost to tear out
and replace any part of the building or
structure to repair damage to the system
or appliance from which the water or other
substance escapes.
We will not pay the cost to repair any defect t~at caused the loss or damage; but
we will pay the cost to repair or replace
damaged parts of fire extinguishing
equipment if the damage:
(1) Results in discharge of any substance
from an automatic fire protection system; or
(2) Is directly caused by freezing.
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f. Business Income

(1) Business Income
We will pay for the actual loss of Business Income you sustain due to the
necessary suspension of your "operations" during the Nperlod of restoration". The suspension must be caused
by direct physical loss of or damage to
property at the described premises.
The loss or damage must be caused
by or result from a Covered Cause of
Loss. With respect to loss of or damage to personal property in the open
or personal property in a vehicle, the
described premises include the area
within 100 feet of the site at which the
described premises are located.
With respect to the requirements set
forth In the preceding paragraph, if you
occupy only part of the site at which
the described premises are located,
your premises means:
(a) The portion of the building which
you rent, lease or occupy; and
(b) Any area within the building or on
the site at which the described
premises are located, if that area
services, or Is used to gain access
to, the described premises.
We will only pay for loss of Business
Income that you sustain during the
"period of restorationH and that occurs
within 12 consecutive months after the
date of direct physical loss or damage.
We will only pay for ordinary payroll
expenses for 60 days following the date
of direct physical loss or damage.
Business Income means the:
(I) Net Income (Net Profit or Loss
before income taxes) that would
have been earned or incurred If
no physical loss or damage had
occurred, but not including any
Net Income that would likely
have been earned as a result of
an increase in the volume of
business due to favorable business conditions caused by the
impact of the Covered Cause of
Loss on customers or on other
businesses; and
(II) Continuing normal operating expenses incurred, including payroll.
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Ordinary payroll expenses mean payroll expenses for all your employees
except:
(a) Officers;
(b) Executives;
(c) Department Managers;
(d) Employees under contract; and
(e) Additional Exemptions shown in the
Declarations as:
(i) Job Classifications; or
(ii) Employees.
Ordinary payroll expenses include:
(a) Payroll;
(b) Employee benefits, if directly related to payroll;
(c) FICA payments you pay;
(d) Union dues you pay; and
(e) Workers' compensation premiums.
(2) Extended Business Income
If the necessary suspension of your
"operations" produces a Business Income loss payable under this policy,
we will pay for the actual loss of Business Income you incur during the period that:
(a) Begins on the date property except
finished stock is actually repaired,
rebuilt or replaced and "operations"
are resumed; and
(b) Ends on the earlier of:
(I) The date you could restore your
"operations", with reasonable
speed, to the level which would
generate the Business Income
amount that would have existed
if no direct physical loss or
damage had occurred; or
(ii) 30 consecutive days after the
date determined In (2)(a) above.
However, Extended Business Income
does not apply to loss of Business Income incurred as a result of unfavorable business conditions caused by the
Impact of the Covered Cause of Loss
in the area where the described premises are located.
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Loss of Business Income must be
caused by direct physical loss or damage at the described premises caused
by or resulting from any Covered
Cause of Loss.
This Additional Coverage Is not subject to
the Limits of Insurance.
g. Extra Expense
(1) We will pay necessary Extra Expense
you incur during the "period of restoration" that you would not have incurred if there had been no direct
physical loss or damage to property at
the described premises. The loss or
damage must be caused by or result
from a Covered cause of Loss. With
respect to loss of or damage to personal property In the open or personal
property in a vehicle, the described
premises include the area within 100
feet of the site at which the described
premises are located.
With respect to the requirements set
forth In the preceding paragraph, if you
occupy only part of the site at which
the described premises are located,
your premises means:
(a) The portion of the building which
you rent, lease or occupy; and
(b) Any area within the building or on
the site at which the described
premises are located, If that area
services, or is used to gain access
to, the described premises.
(2) Extra Expense means expense incurred:
(a) To avoid or minimize the suspension of business and to continue
"operations•:
(I) At the described premises; or
(II) At replacement premises or at
temporary locations, including
relocation expenses, and costs
to equip and operate the replacement or temporary locations.
(b) To minimize the suspension of
business if you cannot continue
"operations·.
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(c) To:
(I) Repair or replace any property;

or
(II) Research, replace or restore the
lost information on damaged
"valuable papers and records":
to the extent it reduces the amount
of loss that otherwise would have
been payable under this Additional
Coverage or Additional Coverage f.
Business Income.
We will only pay. for Extra Expense that
occurs within 12 consecutive months after
the date of direct physical loss or damage.
This Additional Coverage is not subject to
the Limits of Insurance.
h. Pollutant Clean Up And Removal
We will pay your expense to extract
"pollutants" from land or water at the described premises if the discharge, dispersal, seepage, migration, release or
escape of the -pollutants" is caused by or
results from a Covered Cause of Loss that
occurs during the policy period. The expenses will be paid only if they are reported to us in writing within 180 days of
the earlier of:
(1) The date of direct physical loss or
damage; or
(2) The end of the policy period.
The most we will pay for each location
under this Additional Coverage is $10,000
for the sum of all such expenses arising
out of Covered Causes of Loss occurring
during each separate 12 month period of
this policy.
I. Civil Authority
We will pay for the actual loss of Business
Income you sustain and necessary Extra
Expense caused by action of civil authority
that prohibits access to the described
premises due to direct physical loss of or
damage to property, other than at the described premises, caused by or resulting
from any Covered Cause of Loss.
The coverage for Business Income will
begin 72 hours after the time of that action
and will apply for a period of up to three
consecutive weeks after coverage begins.
The coverage for necessary Extra Expense
will begin immediately after the time of
that action and ends:
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(1) 3 consecutive weeks after the time of
that action; or
(2) When your Business Income coverage
ends;
whichever Is later.
The definitions of Business Income and
Extra Expense contained In the Business
Income and Extra Expense Additional
Coverages also apply to this Civil Authority Additional Coverage. The Civil Authority Additional Coverage is not subject to
the Limits of Insurance.
j. Money Orders And Counterfeit Paper Currency
We will pay for loss due to the good faith
acceptance of:
(1) Any U.S. or Canadian post office, express company, or national or state (or
Canadian) chartered bank money order that Is not paid upon presentation
to the issuer; or
(2) Counterfeit United States or Canadian
paper currency;
in exchange for merchandise, "money" or
services or as part of a normal business
transaction.
The most we will pay for any loss under
this Additional Coverage is $1,000.
k. Forgery And Alteration
(1) We will pay for loss resulting directly
from forgery or alteration of, any
check, draft, promissory note, bill of
exchange or similar written promise of
payment in "money", that you or your
agent has issued, or that was issued
by someone who impersonates you or
your agent.
(2) If you are sued for refusing to pay the
check, draft, promissory note, bill of
exchange or similar written promise of
payment in "money", on the basis that
it has been forged or altered, and you
have our written consent to defend
against the suit, we will pay for any
reasonable legal expenses that you
incur in that defense.
(3) The most we will pay for any loss, Including legal expenses, under this Additional Coverage Is $2,500.
I. Increased Cost Of Construction
(1) This Additional Coverage applies only
to buildings Insured on a replacement
cost basis.
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(2) In the event of damage by a Covered
Cause of Loss to a building that is
Covered Property, we will pay the Increased costs incurred to comply with
enforcement of an ordinance or law in
the course of repair, rebuilding or replacement of damaged parts of that
property, subject to the limitations
stated in 1.(3) through 1.(9) of this Additional Coverage.
(3) The ordinance or law referred to in 1.(2)

of this Additional Coverage is an ordinance or law that regulates the construction or repair of buildings or
establishes zoning or land use requirements at the described premises,
and is in force at the time of loss.
(4) Under this Additional Coverage, we
will not pay any costs due to an ordinance or law that:
(a) You were required to comply with
before the loss, even when the
building was undamaged; and
(b) You failed to comply with.
(5) Under this Additional Coverage, we
will not pay any costs associated with
the enforcement of an ordinance or law
which requires any insured or others
to test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or
in any way respond to, or assess the
effects of 'pollutants".
(6) The most we will pay under this Additional Coverage, for each described
building Insured under this Coverage
Form, is $5,000.
The amount payable under this Additional Coverage Is additional insurance.
(7) With respect to this Additional Coverage:
(a) We will not pay for the Increased
Cost of Construction:
(i) Until the property Is actually repaired or replaced, at the same
or another premises; and
(II) Unless the repairs or replacement are made as soon as reasonably possible after the loss
or damage, not to exceed two
years. We may extend this period in writing during the two
years.
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(b) If the building is repaired or replaced at the same premises, of if
you elect to rebuild at another
premises, the most we will pay for
the Increased Cost of Construction
is the increased cost of construction
at the same premises.
(c) If the ordinance or law requires relocation to another premises, the
most we will pay for the Increased
Cost of Construction is the Increased cost of construction at the
new premises.
(8) This Additional Coverage is not subject
to the terms of the Ordinance or Law
Exclusion, to the extent that such Exclusion would confllct wlth the provisions of this Additional Coverage.
(9) The costs addressed in the Loss Payment Property Loss Condition in this
Coverage Form do not include the Increased cost attributable to enforcement of an ordinance or law. The
amount payable under this Additional
Coverage, as stated in 1.(6) of this Additional Coverage, is not subject to
such limitation.
m. Exterior Building Glass
(1) We will pay for direct physical loss of

or damage to glass, including lettering
or ornamentation, that is part of the
exterior of a covered building or structure at the described premises. The
glass must be owned by you, or owned
by others but in your care, custody or
control. We will also pay for necessary:
(a) Expenses incurred to put up temporary plates or board up openings;
(b) Repair or replacement of encasing
frames; and
(c) Expenses incurred to remove or replace obstructions.
(2) Paragraph A.3., Covered Causes Of
Loss and Section B., Exclusions do not
apply to this Additional Coverage, except for:
(a) Paragraph B.1.b., Earth Movement;
(b) Paragraph B.1,c., Governmental
Action;
(c) Paragraph B.1.d,, Nuclear Hazard;
(d) Paragraph 8.1.f., War And Military
Action; and
(e) Paragraph 8.1.g., Water.
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(3) We will not pay for loss or damage
caused by or resulting from:
(a) Wear and tear;
(b) Hidden or latent defect;
(c) Corrosion; or
(d) Rust.
(4) The most we pay under this Additional
Coverage Is the Building Limit of Insurance shown in the Declarations.
However, if you are a tenant and no
Limit of Insurance is shown In the
Declarations for Building property, the
most we will pay under this Additional
Coverage is the Tenant's Exterior
Building Glass Limit of Insurance
shown in the Declarations.
6. Coverage Extensions
In addition to the Limits of Insurance, you
may extend the insurance provided by this
policy as provided below.
Except as otherwise provided, the following
Extensions apply to property located in or on
the building described in the Declarations or
in the open (or in a vehicle) within 100 feet of
the described premises, unless a higher Limit
of Insurance Is shown In the Declarations.
a. Personal Property At Newly Acquired
Premises
(1) You may extend the insurance that applies to Business Personal Property to
apply to that property at any premises
you acquire.
The most we will pay for loss or damage under this Extension is $100,000 at
each premises.
(2) Insurance under this Extension for
each newly acquired premises will end
when any of the following first occurs:
(a) This policy expires;
(b) 30 days expire after you acquire or
begin construction at the new
premises; or
(c) You report values to us.
We will charge you additional premium
for values reported from the date you
acquire the premises.

Page 8 of 23

b. Personal Property Off Premises

You may extend the insurance that applies
to Business Personal Property to apply to
covered Business Personal Property,
other than "money" and "securities", "valuable papers and recordsn or accounts
receivable, while it is in the course of
transit or temporarily at a premises you
do not own, lease or operate.The most we
will pay for loss or damage under this Extension Is $5,000.

c. Outdoor Property
You may extend the Insurance provided
by this policy to apply to your outdoor
fences, radio and television antennas (including satellite dishes), signs (other than
signs attached to buildings), trees, shrubs
and plants, including debris removal expense, caused by or resulting from any of
the following causes of loss:
(1) Fire;
(2) Lightning;
(3) Explosion;
(4) Riot or Civil Commotion: or
(5) Aircraft.
The most we will pay for loss or damage
under this Extension is $2,500, but not
more than $500 for any one tree, shrub or
plant.
d. Personal Effects
You may extend the insurance that applies
to Business Personal Property to apply to
personal effects owned by you, your officers, your partners or your employees.
This extension does not apply to:
(1) Tools or equipment used in your business; or
(2) Loss or damage by theft.
The most we will pay for loss or damage
under this Extension is $2,500 at each described premises.
e. "Valuable Papers And Records"
(1) You may extend the insurance that applies to Business Personal Property to
apply to direct physical loss or damage
to ·valuable papers and records· that
you own, or that are in your care, custody or control caused by or resulting
from a Covered Cause of Loss. This
Coverage Extension includes the cost
to research lost information on "valuable papers and records" for which
duplicates do not exist.
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(2) This Coverage Extension does not ap•
ply to:
(a) Property held as samples or for
delivery after sale;
(b) Property in storage away from the
premises shown in the Declarations.
(3) The most we will pay under this Coverage Extension for loss or damage to
"valuable papers and records" in any
one occurrence at the described
premises Is $5,000, unless a higher
Limit of Insurance for "valuable papers
and records" Is shown in the Declarations.
For "valuable papers and records" not
at the described premises, the most
we will pay is $2,500.
(4) Section B. Exclusions of this Coverage
Form does not apply to this Coverage
Extension except for:
(a) Paragraph B.1.c., Governmental
Action;
(b) Paragraph 8.1.d., Nuclear Hazard;
(c) Paragraph 8.1.f., War And Military
Action;
(d} Paragraph B.2.f., Dishonesty;
(e) Paragraph 8.2.g., False Pretense;
(f) Paragraph B.3.; and
(g) The Accounts Receivable and "Valuable Papers And Records" Exclusions.
f. Accounts Receivable
(1) You may extend the insurance that applies to Business Personal Property to
apply to accounts receivable. We will
pay:
(a) All amounts due from your customers that you are unable to collect;
(b) Interest charges on any loan required to offset amounts you are
unable to collect pending our payment of these amounts;
(c) Collection expenses in excess of
your normal collection expenses
that are made necessary by loss or
damage; and
(d) Other reasonable expenses that
you Incur to re-establish your records of accounts receivable;
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that result from direct physical loss or
damage by any Covered Cause of Loss
to your records of accounts receivable.
(2) The most we will pay under this Coverage Extension for loss or damage In
any one occurrence at the described
premises is $5,000, unless a higher
Limit of Insurance for accounts receivable Is shown in the Declarations.
For accounts receivable not at the described premises, the most we will pay
is $2,500.
(3) Section B. Excluslons of this Coverage
Form does not apply to this Coverage
Extension except for:
(a) Paragraph B.1.c., Governmental
Action;
(b) Paragraph B.1.d., Nuclear Hazard;
(c) Paragraph B.1.f., War And Military
Action;
(d) Paragraph B.2.f,, Dishonesty;
(e) Paragraph B.2.g., False Pretense;
{f) Paragraph B.3.; and
(g) The Accounts Receivable and "Valuable Papers And Records" Exclusions.
B. Exclusions
1. We will not pay for loss or damage caused
directly or indirectly by any of the following.
Such loss or damage is excluded regardless
of any other cause or event that contributes
concurrently or in any sequence to the loss.
a. Ordinance Or Law

The enforcement of any ordinance or law:
(1) Regulating the construction, use or repair of any property; or
{2) Requiring the tearing down of any
property, Including the cost of removing its debris.
This exclusion, Ordinance Or Law, applies
whether the loss results from:
(1) An ordinance or law that is enforced
even if the property has not been
damaged; or
(2) The increased costs Incurred to comply with an ordinance or law in the
course of construction, repair, renovation, remodeling or demolition of
property or removal of its debris, following a physical loss to that property.
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e. Power Failure

b. Earth Movement

(1) Any earth movement (other than
sinkhole collapse), such as an earthquake, landslide, mine subsidence or
earth sinking, rising or shifting. But if
earth movement results in fire or explosion, we will pay for the loss or
damage caused by that fire or explosion.

The failure of power or other utility service
supplied to the described premises, however caused, if the failure occurs away
from the described premises.
But if failure of power or other utility service results in a Covered Cause of Loss,
we will pay for the loss or damage caused
by that Covered Cause of Loss.

(2) Volcanic
eruption,
explosion
or
effusion. But if volcanic eruption, ex•
plosion or effusion results in fire,
building glass breakage or volcanic
action, we will pay for the loss or
damage caused by that fire, building
glass breakage or volcanic action.
Volcanic action means direct loss or
damage resulting from the eruption of
a volcano when the loss or damage is
caused by:
(a) Airborne volcanic blast or airborne
shock waves;
(b) Ash, dust, or particulate matter; or
(c) Lava flow.
All volcanic eruptions that occur within
any 168-hour period will constitute a
single occurrence.
Volcanic action does not include the
cost to remove ash, dust or particulate
matter that does not cause direct
physical loss of or damage to Covered
Property.

f. War And Mllltary Action
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, including action in hindering or defend•
ing against an actual or expected
attack, by any government, sovereign
or other authority using military personnel or other agents; or
(3) Insurrection,
rebellion,
revolution,
usurped power, or action taken by
governmental authority in hindering or
defending against any of these.
g. Water
(1) Flood, surface water, waves, tides,
tidal waves, overflow of any body of
water, or their spray, all whether
driven by wind or not;
(2) Mudslide or mudflow;
(3) Water that backs up or overflows from
a sewer, drain or sump; or
(4) Water under the ground surface pressing on, or flowing or seeping through:
(a) Foundations, walls, floors or paved
surfaces;
(b) Basements, whether paved or not;
or
(c) Doors, windows or other openings.
But If Water, as described in B.1.g.(1)
through 8,1,g.{4), results in fire, explo•
sion or sprinkler leakage, we will pay
for the loss or damage caused by that
fire, explosion or sprinkler leakage.
2. We will not pay for loss or damage caused
by or resulting from any of the following:

c. Governmental Action
Seizure or destruction of property by order of governmental authority.
But we will pay for loss or damage caused
by or resulting from acts of destruction
ordered by governmental authority and
taken at the time of a fire to prevent its
spread, if the fire would be covered under
this policy.
d. Nuclear Hazard

Nuclear reaction or radiation, or radioactive contamination, however caused.
But if nuclear reaction or radiation, or radioactive contamination, results in fire, we
will pay for the loss or damage caused by
that fire.
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a. Electrical Apparatus

Artificially generated electrical current,
including electric arcing, that disturbs
electrical devices, appliances or wires.
But if artificially generated electrical current results in fire, we will pay for the loss
or damage caused by fire.
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b. Consequential Losses
Delay, loss of use or loss of market.
c. Smoke, Vapor, Gas
Smoke, vapor or gas from agricultural
smudging or Industrial operations.
d, Steam Apparatus
Explosion of steam boilers, steam pipes,
steam engines or steam turbines owned
or leased by you, or operated under your
control. But if explosion of steam boilers,
steam pipes, steam engines or steam turbines results In fire or combustion explosion, we will pay for the loss or damage
caused by that fire or combustion explosion. We will also pay for loss or damage
caused by or resulting from the explosion
of gases or fuel within the furnace of any
fired vessel or within the flues or passages through which the gases or combustion pass.
e. Frozen Plumbing
Water, other liquids, powder or molten
material that leaks or flows from plumbing, heating, air conditioning or other
equipment (except fire protective systems)
caused by or resulting from freezing, unless:
(1) You do your best to maintain heat In
the building or structure; or
(2) You drain the equipment and shut off
the supply if the heat is not maintained.
f. Dishonesty
Dishonest or criminal acts by you, anyone
else with an interest in the property, or
any of your or their partners, employees,
directors, trustees, authorized representatives or anyone to whom you entrust the
property for any purpose:
(1) Acting alone or in collusion with others;
(2) Whether or not occurring during the
hours of employment.
This exclusion does not apply to acts of
destruction by your employees; but theft
by employees Is not covered.
With respect to accounts receivable and
#valuable papers and records", this exclusion does not apply to carriers for hire.
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g. False Pretense
Voluntary parting with any property by you
or anyone else to whom you have entrusted the property If induced to do so by
any fraudulent scheme, trick, device or
false pretense.
h. Exposed Property
Rain, snow, ice or sleet to personal property in the open.
I. Collapse
Collapse, except as provided in the Additional Coverage for Collapse. But If collapse results in a Covered Cause of Loss,
we will pay for the loss or damage caused
by that Covered Cause of Loss.
J, Pollution
We will not pay for loss or damage caused
by or resulting from the discharge, dispersal, seepage, migration, release or escape of "pollutants" unless the discharge,
dispersal, seepage, migration, release or
escape is Itself caused by any of the
#specified causes of loss". But if the discharge, dispersal, seepage, migration, release or escape of "pollutants" results In
a "specified cause of loss", we will pay for
the loss or damage caused by that "specified cause of toss•.
k. Other Types Of Loss
(1) Wear and tear;
(2) Rust, corrosion, fungus, decay, deterioration, hidden or latent defect or any
quality in property that causes it to
damage or destroy itself;
(3) Smog;
(4) Settling, cracking, shrinking or expansion;
(5) Nesting or Infestation, or discharge or
release of waste products or secretions, by Insects, birds, rodents or
other animals;
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(6) Mechanical breakdown, including rupture or bursting caused by centrifugal
force; or
(7) The following causes of loss to personal property:
(a) Dampness or dryness of atmosphere;
(b) Changes in or extremes of temperature; or
(c) Marring or scratching.

But if an excluded cause of loss that is
listed in B.2.k,(1) through B.2.k.(7) results
in a "specified cause of loss• or building
glass breakage, we will pay for the loss
or damage caused by that "specified
cause of toss" or building glass breakage.
3. We will not pay for loss or damage caused
by or resulting from any of the following B.3.a.
through 8.3.c. But if an excluded cause of
loss that is listed in 8.3.a. through B.3.c. results in a Covered Cause of Loss, we will pay
for the toss or damage caused by that Covered Cause of Loss.
a. Weather Conditions
Weather conditions. But this exclusion
only applies if weather conditions contribute in any way with a cause or event excluded in Paragraph 1. above to produce
the loss or damage.

b. Acts Or Decisions
Acts or decisions, including the failure to
act or decide, of any person, group, organization or governmental body.
c. Negligent Work
Faulty, inadequate or defective:
(1) Planning, zoning, development, surveying, siting;
(2) Design, specifications, workmanship,
repair, construction, renovation, remodeling, grading, compaction;
(3) Materials used in repair, construction,
renovation or remodeling; or
(4) Maintenance;
of part or all of any property on or off the
described premises.
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4. Business Income And Extra Expense Exclusions

We will not pay for:
a. Any Extra Expense, or increase of Business Income loss, caused by or resulting
from:
(1) Delay in rebuilding, repairing or replacing the property or resuming "operations", due to Interference at the
location of the rebuilding, repair or replacement by strikers or other persons; or
(2) Suspension, lapse or cancellation of
any license, lease or contract. But if
the suspension, lapse or cancellation
is directly caused by the suspension
of "operations", we will cover such loss
that affects your Business Income during the "period of restoration".
b. Any other consequential loss.
5. Accounts Receivable And "Valuable Papers
And Records" Exclusions

The following additional exclusions apply to
the Accounts Receivable and "Valuable Papers And Records" Coverage Extensions:
a. We will not pay for loss or damage caused
by or resulting from electrical or magnetic
injury, disturbance or erasure of electronic recordings that Is caused by or results from:
(a} Programming errors or faulty machine instructions;
(b) Faulty installation or maintenance
of data processing equipment or
component parts;
But we will pay for direct loss or damage caused by lightning.
b. Applicable to "Valuable Papers and Records" only:
We will not pay for loss or damage caused
by or resulting from any of the following:
(1) Errors or omissions in processing or
copying. But if errors or omissions In
processing or copying result In fire or
explosion, we will pay for the direct
loss or damage caused by the fire or
explosion.
(2) Wear and tear, gradual deterioration
or latent defect.
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c. Applicable to Accounts Receivable only:
We will not pay for:
(1) Loss or damage caused by or resulting
from
alteration,
falsification,
concealment or destruction of records
of accounts receivable done to conceal
the wrongful giving, taking or withholding of "money", "securities" or
other property.
This exclusion applies only to the extent of the wrongful giving, taking or
withholding.
(2} Loss or damage caused by or resulting
from bookkeeping, accounting or billing errors or omissions.
(3) Any loss or damage that requires any
audit of records or any inventory computation to prove its factual existence.
C. Limits Of Insurance
1. The most we will pay for loss or damage in
any one occurrence Is the applicable Limit of
Insurance shown in the Declarations.
2. The most we will pay for loss of or damage
to outdoor signs attached to buildings is
$1,000 per sign In any one occurrence.
3. The limits applicable to the Coverage Extensions and the Fire Department Service
Charge and Pollutant Clean Up and Removal
Additional Coverages are in addition lo the
Limits of Insurance.
4. Building Limit - Automatic Increase
a. The Limit of Insurance for Buildings will
automatically increase by the annual percentage shown in the Declarations.
b. The amount of increase will be:
(1) The Building limit that applied on the
most recent of the policy inception
date, the policy anniversary date. or
any other policy change amending the
Building limit, times
(2) The percentage of annual increase
shown in the Declarations, expressed
as a decimal (example: 8% is .08),
times
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(3) The number of days since the beginning of the current policy year of the
effective date of the most recent policy
change amending the Building limit,
divided by 365.

Example:
If: The applicable Building limit is $100,000.
The annual percentage increase is 8%.
The number of days since the beginning
of the policy year (or last policy change)
is 146.
The amount of increase Is
$100,000 X .08 X 146 + 365 = $3,200.
5. Business Personal Property Limit • Seasonal
Increase
a. The Limit of Insurance for Business Per-

sonal Property will automatically increase
· by 25% to provide for seasonal variations.
b. This increase will apply only if the Limit
of Insurance shown for Business Personal
Property in the Declarations Is at least
100% of your average monthly values
during the lesser of:
(1) The 12 months immediately preceding
the date the loss or damage occurs; or
(2) The period of time you have been in
business as of the date the loss or
damage occurs.

D. Deductibles
1. We wlll not pay for loss or damage In any one
occurrence until the amount of loss or damage exceeds the Deductible shown in the
Declarations. We will then pay the amount of
loss or damage in excess of the Deductible
up to the applicable Limit of Insurance.
2. Regardless of the amount of the Deductible,
the most we will deduct from any loss or
damage under all of the following Optional
Coverages and the Additional Coverage - Exterior Building Glass in any one occurrence
is the Optional Coverage/Exterior Building
Glass Deductible shown in the Declarations:
a. Money and Securities;
b. Employee Dishonesty;
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c. Interior Glass; and
d. Outdoor Signs.
But this Optional Coverage/Exterior Building
Glass Deductible will not increase the
Deductible shown In the Declarations. This
Deductible will be used to satisfy the requirements of the Deductible in the Declarations.
3. No deductible applies to the following Additional coverages:
a. Fire Department Service Charge;
b, Business Income;
c. Extra Expense; and
d. Civil Authority.
E. Property Loss Conditions

1. Abandonment
There can be no abandonment of any property to us.
2. Appraisal

If we and you disagree on the amount of loss,
either may make written demand for an appraisal of the loss. In this event, each party
will select a competent and impartial appraiser. The two appraisers will select an
umpire. If they cannot agree, either may request that selection be made by a judge of a
court having jurisdiction. The appraisers will
state separately the amount of loss. If they fail
to agree, they will submit their differences to
the umpire. A decision agreed to by any two
will be binding. Each party will:
a. Pay its chosen appraiser; and
b. Bear the other expenses of the appraisal
and umpire equally.
If there is an appraisal, we will still retain our
right to deny the claim.
3. Duties In The Event Of Loss Or Damage
a. You must see that the following are done
in the event of loss or damage to Covered
Property:
(1) Notify the police if a law may have
been broken.
(2) Give us prompt notice of the loss or
damage. Include a description of the
property involved.
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(3) As soon as possible, give us a description of how, when and where the
loss or damage occurred.

(4) Take all reasonable steps to protect
the Covered Property from further
damage, and keep a record of your
expenses necessary to protect the
Covered Property, for consideration in
the settlement of the claim. This will
not increase the Limit of Insurance.
However, we will not pay for any subsequent loss or damage resulting from
a cause of loss that is not a Covered
Cause of Loss. Also, if feasible, set the
damaged property aside and in the
best possible order for examination.
(5) At our request, give us complete inventories of the damaged and undamaged property. Include quantities,
costs, values and amount of loss
claimed.
(6) As often as may be reasonably required, permit us to inspect the property proving the loss or damage and
examine your books and records.
Also permit us to take samples of
damaged and undamaged property for
inspection, testing and analysis, and
permit us to make copies from your
books and records.
(7) Send us a signed, sworn proof of loss
containing the information we request
to investigate the claim. You must do
this within 60 days after our request.
We will supply you with the necessary
forms.
(8) Cooperate with us in the investigation
or settlement of the claim.
(9) Resume all or part of your noperationsn
as quickly as possible.
b. We may examine any insured under oath,
while not in the presence of any other insured and at such times as may be reasonably required, about any matter
relating to this insurance or the claim, including an insured's books and records.
In the event of an examination, an insured's answers must be signed.
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6. Loss Payment

4. Legal Action Against Us

No one may bring a legal action against us
under this insurance unless:
a. There has been full compliance with all of
the terms of this insurance; and
b. The action is brought within 2 years after
the date on which the direct physical loss
or damage occurred.
5. Limitation - Electronic Media And Records

We will not pay for any loss of Business Income caused by direct physical loss of or
damage to Electronic Media and Records after the longer of:
a. 60 consecutive days from the date of direct physical loss or damage; or
b. The period, beginning with the date of direct physical loss or damage, necessary
to repair, rebuild or replace with reasonable speed and similar quality, other
property at the described premises due to
loss or damage caused by the same occurrence.
Electronic Media and Records are:
(1) Electronic data processing, recording
or storage media such as films, tapes,
discs, drums or cells;
(2) Data stored on such media; or
(3) Programming records used for electronic data processing or electronically
controlled equipment.
Example No. 1:
A Covered Cause of Loss damages a computer on June 1. It takes until September 1 to
replace the computer, and until October 1 to
restore the data that was lost when the damage occurred. We will only pay for the Business Income loss sustained during the period
June 1 - September 1. Loss during the period
September 2 - October 1 is not covered.
Example No. 2:
A Covered Cause of Loss results in the loss
of data processing programming records on
August 1. The records are replaced on October 15. We will only pay for the Business Income loss sustained during the period August
1 - September 29 (60 consecutive days}. Loss
during the period September 30 - October 15
is not covered.
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In the event of loss or damage covered by
this policy:
a. At our option, we will either:
(1) Pay the value of lost or damaged
property;
(2) Pay the cost of repairing or replacing
the lost or damaged property;
(3) Take all or any part of the property at
an agreed or appraised value; or
(4) Repair, rebuild or replace the property
with other property of like kind and
quality, subject to d.(1)(e) below.
b. We will give notice of our intentions within
30 days after we receive the sworn proof
of loss.
c. We will not pay you more than your financial interest in the Covered Property.
d. Except as provided in (2) through (8) below, we will determine the value of Covered Property as follows:
(1) At replacement cost without deduction
for depreciation, subject to the following:
(a) If, at the time of loss, the Limit of
Insurance on the lost or damaged
property is 80% or more of the full
replacement cost of the property
immediately before the loss, we will
pay the cost to repair or replace,
after application of the deductible
and without deduction for depreciation, but not more than the least
of the following amounts:
(I) The Limit of Insurance under
this policy that applies to the
lost or damaged property;
(II) The cost to replace, on the same
premises, the lost or damaged
property with other property:
I. Of comparable material and
quality; and
II. Used for the same purpose;
or
(Ill) The amount that you actually
spend that Is necessary to repair or replace the lost or damaged property.
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(b) If, at the time of loss, the Limit of
Insurance applicable to the lost or
damaged property is less than 80%
of the full replacement cost of the
property immediately before the
loss, we will pay the greater of the
following amounts, but not more
than the Limit of Insurance that applies to the property:
(I) The actual cash value of the lost
or damaged property; or
(II) A proportion of the cost to repair
or replace the lost or damaged
property, after application of the
deductible and without deduction for depreciation. This
proportion will equal the ratio of
the applicable Limit of Insurance
to 80% of the cost of repair or
replacement.
(c) You may make a claim for loss or
damage covered by this insurance
on an actual cash value basis Instead of on a replacement cost basis. In the event you elect to have
loss or damage settled on an actual
cash value basis, you may still
make a claim on a replacement
cost basis if you notify us of your
intent to do so within 180 days after
the loss or damage.
(d) We will not pay on a replacement
cost basis for any loss or damage:
(i) Until the lost or damaged property is actually repaired or replaced; and
(II) Unless the repairs or replacement are made as soon as reasonably possible after the loss
or damage.
(e) The cost to repair, rebuild or replace does not include the increased
cost
attributable
to
enforcement of any ordinance or
law regulating the construction, use
or repair of any property.
(2) If the "Actual Cash Value - Buildings"
option applies, as shown in the Declarations. Paragraph (1) above does not
apply to Buildings. Instead, we will determine the value of Buildings at actual
cash value.
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(3) The following property at actual cash
value:
(a) Used or second-hand merchandise
held in storage or for sale;
(b) Property of others, but this property
is not covered for more than the
amount for which you are liable,
plus the cost of labor, materials or
services furnished or arranged by
you on personal property of others;
(c) Household contents, except personal property in apartments or
rooms furnished by you as landlord;
(d) Manuscripts;
(e) Works of art, antiques or rare articles, including etchings, pictures,
statuary,
marbles,
bronzes,
porcelains and bric-a-brac.
(4) Glass at the cost of replacement with
safety glazing material if required by
law.
(5) Tenants'
Improvements
and
Betterments at:
(a) Replacement cost if you make repairs promptly.
(b) A proportion of your original cost if
you do not make repairs promptly.
We will determine the proportionate
value as follows:
(I) Multiply the original cost by the
number of days from the loss or
damage to the expiration of the
lease; and
(ii) Divide the amount determined in
(I) above by the number of days
from the installation of improvements to the expiration of the
lease.
If your lease contains a renewal
option, the expiration of the renewal
option period will replace the expiration of the lease in this procedure.
(c) Nothing if others pay for repairs or
replacement.
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(6) "Valuable papers and records", including those which exist on electronic or
magnetic media (other than prepackaged software programs), at the cost
of:
(a) Blank materials for reproducing the
records; and
(b) Labor to transcribe or copy the records.
This condition does not apply to "valuable papers and records" that are actually replaced or restored.

(7) Applicable only to the Optional Coverages:
(a) "Money" at its face value; and
(b) "Securities" at their value at the
close of business on the day the
loss is discovered.
(8) Applicable only to Accounts Receivable:
(a) If you cannot accurately establish
the amount of accounts receivable
outstanding as of the time of loss
or damage:
(I) We will determine the total of
the average monthly amounts of
accounts receivable for the 12
months immediately preceding
the month in which the loss or
damage occurs; and
(II) We will adjust that total for any
normal fluctuations in the
amount of accounts receivable
for the month in which the loss
or damage occurred or for any
demonstrated variance from the
average for that month.
(b) The following will be deducted from
the total amount of accounts
receivable, however that amount is
established:
(i) The amount of the accounts for
which there is no loss or damage;
(ii) The amount of the accounts that
you are able to re-establish or
collect;
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(Ill) An amount to allow for probable
bad debts that you are normally
unable to collect; and
(Iv) All unearned interest and service charges.
e. Our payment for loss of or damage to
personal property of others will only be for
the account of the owners of the property.
We may adjust losses with the owners of
lost or damaged property if other than
you. If we pay the owners, such payments
will satisfy your claims against us for the
owners' property. We will not pay the
owners more than their financial interest
In the Covered Property.
f. We may elect to defend you against suits
arising from claims of owners of property.
We will do this at our expense.
g. We will pay for covered loss or damage
within 30 days after we receive the sworn
proof of loss, provided you have complied
with all of the terms of this policy, and
(1) We have reached agreement with you
on the amount of loss; or
(2) An appraisal award has been made.
7. Recovered Property

If either you or we recover any property after
loss settlement, that party must give the other
prompt notice. At your option, you may retain
the property. But then you must return to us
the amount we paid to you for the property.
We will pay recovery expenses and the expenses to repair the recovered property,
subject to the Limit of Insurance.
8. Resumption Of Operations

We will reduce the amount of your:
a. Business Income loss, other than Extra
Expense, to the extent you can resume
your "operations", in whole or in part, by
using damaged or undamaged property
(including merchandise or stock) at the
described premises or elsewhere.
b. Extra Expense loss to the extent you can
return "operations" to normal and discontinue such Extra Expense.
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9. Vacancy
a. Description Of Terms
(1) As used in this Vacancy Condition, the
term building and the term vacant have
the meanings set forth in (1)(a) and
(1)(b) below:
(a) When this policy is issued to a tenant, and with respect to that tenant's interest in Covered Property,
building means the unit or suite
rented or leased to the tenant. Such
building is vacant when it does not
contain enough business personal
property to conduct customary operations.
(b) When this policy is issued to the
owner of a building, building means
the entire building. Such building is
vacant when 70% or more of its
total square footage:
(i) Is not rented; or
(II) Is not used to conduct customary operations.
(2) Buildings under construction or renovation are not considered vacant.
b. Vacancy Provisions
If the building where loss or damage occurs has been vacant for more than 60
consecutive days before that loss or damage occurs:
(1) We will not pay for any loss or damage
caused by any of the following even if
they are Covered Causes of Loss:
(a) Vandalism:
(b) Sprinkler leakage, unless you have
protected the system against freezing;
(c) Building glass breakage;
(d) Water damage;
(e) Theft; or
(f) Attempted theft.
(2) With respect to Covered Causes of
Loss other than those listed in b.(1)(a)
through b.(1){f) above, we will reduce
the amount we would otherwise pay for
the loss or damage by 15%.
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F. Property General Conditions
1. Control Of Property
Any act or neglect of any person other than
you beyond your direction or control will not
affect this insurance.
The breach of any condition of this Coverage
Form at any one or more locations will not
affect coverage at any location where, at the
time of loss or damage, the breach of condition does not exist.

2. Mortgageholders
a. The term llmortgageholder" includes trustee.
b. We will pay for covered loss of or damage
to buildings or structures to each
mortgageholder shown in the Declarations
in their order of precedence, as interests
may appear.
c. The mortgageholder has the right to receive loss payment even if the
mortgageholder has started foreclosure
or similar action on the building or structure.
d. If we deny your claim because of your acts
or because you have failed to comply with
the
policy,
this
of
terms
the
mortgageholder will still have the right to
the
if
payment
loss
receive
mortgageholder:
(1) Pays any premium due under this policy at our request if you have failed to
do so;
(2) Submits a signed, sworn proof of loss
within 60 days after receiving notice
from us of your failure to do so; and
(3) Has notified us of any change in ownership, occupancy or substantial
change in risk known to the
mortgageholder.
All of the terms of this policy will then apply directly to the mortgageholder.
e. If we pay the mortgageholder for any loss
or damage and deny payment to you because of your acts or because you have
failed to comply with the terms of this
policy:
(1) The mortgageholder's rights under the
mortgage will be transferred to us to
the extent of the amount we pay; and
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(2) The mortgageholder's right to recover
of
the
the
full
amount
mortgageholder's claim will not be Impaired.
At our option, we may pay to the
mortgageholder the whole principal on the
mortgage plus any accrued interest. In
this event, your mortgage and note will be
transferred to us and you will pay your
remaining mortgage debt to us.
f. If we cancel this policy, we will give writ•
ten notice to the mortgageholder at least:
(1) 10 days before the effective date of
cancellation if we cancel for your nonpayment of premium; or
(2) 30 days before the effective date of
cancellation If we cancel for any other
reason.

g. If we elect not to renew this policy, we will
give written notice to the mortgageholder
at least 10 days before the expiration date
of this policy.
3. No Benefit To Bailee

No person or organization, other than you,
having custody of Covered Property will benefit from this insurance.
4. Polley Period, Coverage Territory
Under this form:
a. We cover loss or damage commencing:
(1) During the policy period shown In the
Declarations; and
(2) Within the coverage territory or, with
respect to property in transit, while it
is between points in the coverage territory_
b. The coverage territory is:
(1) The United States of America (including its territories and possessions);
(2) Puerto Rico; and
(3) Canada.
G. Optional Coverages
If shown as applicable in the Declarations, the
following Optional Coverages also apply. These
coverages are subject to the terms and conditions applicable to property coverage In this
policy, except as provided below.
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1. Outdoor Signs
a. We will pay for direct physical loss of or
damage to all outdoor signs at the described premises:
(1) Owned by you; or
(2) Owned by others but in your care,
custody or control.
b. Paragraph A.3., Covered Causes Of Loss,
and Section B., Exclusions, do not apply
to this Optional Coverage, except for:
(1) Paragraph
B.1.c'.,
Governmental
Action;
(2) Paragraph B.1.d., Nuclear Hazard; and
(3) Paragraph B.1.f., War And Military
Action.
c. We will not pay for loss or damage caused
by or resulting from:
(1) Wear and tear;
(2) Hidden or latent defect;
(3) Rust;
(4) Corrosion; or
(5) Mechanical breakdown.
d. The most we will pay for loss or damage
in any one occurrence is the Limit of Insurance for Outdoor Signs shown in the
Declarations.
e. The provisions of this Optional Coverage
supersede all other references to outdoor
signs in this policy.
2. Interior Glass
a. We will pay for direct physical loss of or
damage to items of glass that are permanently affixed to the interior walls, floors
or ceilings of a covered building or structure at the described premises, provided
each item is:
(1) Described in the Declarations as covered under this Optional Coverage;
and
(2) Located in the basement or ground
floor level of the building or structure,
unless the Declarations show that this
Optional Coverage is applicable to interior glass at all floors; and
(3) Owned by you, or owned by others but
in your care, custody or control.
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b. We will also pay for necessary:
(1) Expenses incurred to put up temporary
plates or board up openings;
(2) Repair or replacement of encasing
frames; and
(3) Expenses incurred to remove or replace obstructions.
c. Paragraph A.3., Covered Causes Of Loss,
and Section B., Exclusions, do not apply
to this Optional Coverage, except for:

Governmental
B.1.c.,
Action;
(2) Paragraph B.1.d., Nuclear Hazard; and
(3) Paragraph B.1.f., War And Military
Action.
d. We wlll not pay for loss or damage caused
by or resulting from:
(1) Wear and tear;
{2) Hidden or latent defect;
(3) Corrosion; or
(4) Rust.
e. This Optional Coverage supersedes all
limitations in this policy that apply to interior glass.

(1) Paragraph

3. Money And Securities

d. All loss:
{1) Caused by one or more persons; or
(2) Involving a single act or series of related acts;
is considered one occurrence.
e. You must keep records of all "money" and
"securities" so we can verify the amount
of any loss or damage.
4. Employee Dishonesty

a. We will pay for direct toss of or damage to

a. We will pay for loss of "money" and "securities" used in your business while at a
bank or savings institution, within your
living quarters or the living quarters of
your partners or any employee having use
and custody of the property, at the described premises, or in transit between
any of these places, resulting directly
from:
(1) Theft, meaning any act of stealing;
(2) Disappearance; or
(3) Destruction.
b. In addition to the Limitations and Exclusions applicable to property coverage, we
will not pay for loss:
(1) Resulting from accounting or arithmetical errors or omissions;
(2) Due to the giving or surrendering of
property in any exchange or purchase;
or
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(3) Of property contained In any "money"operated device unless the amount of
"money" deposited in it is recorded by
a continuous recording Instrument in
the device.
c. The most we will pay for loss in any one
occurrence is:
(1) The limit shown in the Declarations for
Inside the Premises for "money" and
"securities" while:
(a) In or on the described premises; or
(b) Within a bank or savings institution;
and
(2) The limit shown in the Declarations for
Outside the Premises for "money" and
"securities" while anywhere else.

Business Personal Property and "money"
and "securities" resulting from dishonest
acts committed by any of your employees
acting alone or in collusion with other
persons (except you or your partner) with
the manifest intent to:
(1) Cause you to sustain loss or damage;
and also
(2) Obtain financial benefit (other than
salaries, commissions, fees, bonuses,
promotions. awards, profit sharing,
pensions or other employee benefits
earned in the normal course of employment) for:
(a) Any employee; or
(b) Any other person or organization.
b. We will not pay for loss or damage:
(1) Resulting from any dishonest or criminal act that you or any of your partners
commit whether acting alone or In
collusion with other persons.
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(2) The only proof of which as to its existence or amount Is:
(a) An inventory computation; or
{b) A profit and loss computation.
c. The most we will pay for loss or damage
in any one occurrence is the Limit of In•
surance for Employee Dishonesty shown
in the Declarations.
d. All loss or damage:
(1) Caused by one or more persons; or
(2) Involving a single act or series of related acts;
is considered one occurrence.
e. We will pay only for loss or damage you
sustain through acts committed or events
occurring during the Policy Period. Regardless of the number of years this policy
remains in force or the number of premiums paid, no Limit of Insurance cumulates
from year to year or period to period.
f. This Optional Coverage does not apply to
any employee immediately upon discovery by:
(1) You; or
(2) Any of your partners, officers or directors not in collusion with the employee;
of any dishonest act committed by that
employee before or after being hired by
you.
g. We will pay only for covered loss or damage discovered no later than one year
from the end of the Policy Period.
h. If you (or any predecessor in interest)
sustained loss or damage during the period of any prior insurance that you could
have recovered under that insurance except that the time within which to discover
loss or damage had expired, we will pay
for it under this Optional Coverage, provided:
(1) This Optional Coverage became effective at the time of cancellation or termination of the prior insurance; and
(2) The loss or damage would have been
covered by this Optional Coverage had
it been in effect when the acts or
events causing the loss or damage
were committed or occurred.
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I. The Insurance under Paragraph h. above
is part of, not In addition to, the Limit of
Insurance applying to this Optional Coverage and is limited to the lesser of the
amount recoverable under:
(1) This Optional Coverage as of its effective date; or
(2) The prior insurance had lt remained in
effect.
5. Mechanical Breakdown

a. We will pay for direct damage to Covered
Property caused by an Accident to an Object. The Object must be:
(1) Owned by you or in your care, custody
or control; and
(2) At the described premises.
b. Accident means a sudden and accidental
breakdown of the Object or a part of the
Object. At the time the breakdown occurs,
it must manifest itself by physical damage
to the Object that necessitates repair or
replacement.
c. None of the following is an Accident:
(1) Depletion, deterioration, corrosion or
erosion;
(2) Wear and tear;
(3) Leakage at any valve, fitting, shaft
seal, gland packing, joint or connection;
(4) Breakdown of any vacuum tube, gas
tube or brush;
(5) Breakdown of any electronic computer
or electronic data processing equipment;
(6) Breakdown of any structure or foundation supporting the Object or any of its
parts;
(7) The functioning of any safety or protective device; or
{8) The explosion of gases or fuel within
the furnace of any Object or within the
flues or passages through which the
gases of combustion pass.
d. Object means any of the following equipment:
(1) Boiler and Pressure Vessels:
(a) Steam
heating
boilers
and
condensate return tanks used with
them;
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(b) Hot water heating boilers and ex-

pansion tanks used with them;
(c) Hot water supply boilers;
(d) Other fired or unfired vessels used
for maintenance or service of the
described premises but not used for
processing or manufacturing;
(e) Steam boiler piping, valves, fittings,
traps and separators, but only if
they:
(i) Are on your premises or between parts of your premises;
(ii) Contain steam or condensate of
steam; and
(iii) Are not part of any other vessel
or apparatus;
(f) Feed water piping between any
steam boiler and a feed pump or
injector.
(2) Air Conditioning Units - Any air conditioning unit that has a capacity of
60,000 Btu or more, Including:
(a) Inductors, convectors and coils that
make use of a refrigerant and form
part of a cooling, humidity control
or space heating system;
(b) Interconnecting piping, valves and
a
only
containing
fittings
refrigerant, water, brine or other
solution;
(c) Vessels heated directly or indirectly
that:
(I) Form part of an absorption type
system; and
(ii) Function as a generator, regenerator or concentrator;
(d) Compressors, pumps, fans and
blowers used solely with the system together with their driving
electric motors; and
(e) Control equipment used solely with
the system.
e. Object does not mean:
(1) As Boiler and Pressure Vessels:
(a) Equipment that is not under internal
vacuum or internal pressure other
than weight of contents;
(b) Boller settings;
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(c) Insulating or refractory material; or
(d) Electrical, reciprocating or rotating
apparatus within or forming a part
of the boiler or vessel.
(2) As Air Conditioning Units, any:
(a) Vessel, cooling tower, reservoir or
other source of cooling water for a
condenser or compressor, or any
water piping leading to or from that
source; or
(b) Wiring or piping leading to or from
the unit.
f. We will not pay for an Accident to any
Object while being tested.
g. Suspension

Whenever an Object is found to be in, or
exposed to, a dangerous condition, any of
our representatives may immediately
suspend the insurance against loss from
an Accident to that Object. This can be
done by delivering or malling a written
notice of suspension to:
(1) Your last known address; or
(2) The address where the Object is located.
If we suspend your Insurance, you will get
a pro rata refund of premium. But the
suspension will be effective even if we
have not yet made or offered a refund.

H. Property Definitions
1. "Money" means:

a. Currency, coins and bank notes in current
use and having a face value; and
b. Travelers checks, register checks and
money orders held for sale to the public.
2. "Operations• means your business activities
occurring at the described premises.
3. ·Period of restoration" means the period of
time that:
a. Begins:
(1) 72 hours after the time of direct physical toss or damage for Business Income Coverage; or
(2) Immediately after the time of direct
physical loss or damage for Extra Expense Coverage;
caused by or resulting from any Covered
Cause of Loss at the described premises;
and
d
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Cindy Call
From:
Sent:
To:

Subject:

Hurley, Timothy <limothy.Hurley@EnvistaForensics.com>
Friday, July 21, 2017 4:48 PM
Cindy Call
Re: ABS 3007877297

Hi Cindy,
I do not have any photos. The reference to photos at the end our our report is a standard paragraph that is in our
reports. Please let me know if you have any questions.
Best Regards,
Tim Hurley
Envista Forensics
248-786-9311. (Cell)
Sent from my iPhone
On Jul 21, 2017, at 6:32 PM, Cindy Call <cindy.call@farmersinsurance.com> wrote:
Tim,
Thank you. I very much appreciate the explanation.
Your 2/20/17 report states you have photos-would you please forward them to me for the insured's
attorney? Thanks again.

Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Clairns
(360} 921-9968 cell
(877) 217-1389 fax (Please write your claim# on faxed documents)
cindy.call@farmersinsurance.com
Mailing Address:

Mid Century Insurance Company
Farmers National Document Center
PO Box 268994
Oklahoma City OK 73126-8994

From: Hurley, Timothy [mailto:Timothy.Hurley@EnvistaForensics.com)

Sent: Friday, July 21, 2017 2:21 PM
To: Cindy Call <cindy.call@farmersinsurance.com>

Subject: RE: ABS 3007877297
Hi Cindy,
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I understand that the insured attorney has stated that he thinks the cause of loss is "risers and vapor
were damaged by ice in the sumps, and that subsequent thawing allowed water intrusion".
As noted in Envista's report dated February 20, 2017, CDASSE noted that the ATG manholes on each UST
were full of ice and water. CDASSE replaced the seal caps located on the top of the riser for the ATG
probe on the diesel and premium unleaded UST's. Also, CDASSE found the vapor recovery manholes
were full of Ice. The seal cap on the vapor recovery riser on the regular unleaded UST was cracked and
the plunger was not sealing.
Envista's professional opinion is that ice would not cause damage to the seals located inside the cap of
the probe or vapor risers. Envista's professional opinion is that the seal of the vapor recovery cap would
need to be in disrepair in order for water to get in between the top of the plunger and underside of the
cap. If water was able to get in between the plunger and the cap, then it is conceivable that the cap
could crack if the water froze.
Envista can inspect the original caps, seals, vapor plunger equipment if the insured is still in possession
of the equipment to verify the extent of damage and cause of loss. If the insured has photos of the
subject equipment at the time of the loss, Envista can review the photos as well.
Our report is based on information made available to us at this time. Should additional information
become available, we reserve the right to determine the impact, if any, of the new information on our
opinions and conclusions and to revise our opinions and conclusions if necessary and warranted by the
discovery of additional information.
Thank you for allowing us to provide this service. If you have any questions or need additional
assistance, please call.
Best Regards,
Tim Hurley

Timothy Hurley
Senfor Technical Consultant
Mechanical/Electrical

Envista Forensics
D: +1734656 0088
M: +1248 786 9311
www.envistaforensics.com

From: Cindy Call [mailto:cindy.call@farmersinsurance.com]
Sent: Thursday, July 20, 2017 7:35 PM
To: Hurley, Timothy <Timothy.Hurley@EnvistaForensics.com>
Subject: FW: ABS 3007877297

Tim - please respond to this as soon as possible. It's been 10 days already.

Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Claims
2
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(360) 921-9968 cell
(877) 217-1389 fax (Please write your claim# on faxed documents)
cindy.call@farmersinsurance.com
Mailing Address:
Mid Century Insurance Company
Farmers National Document Center
PO Box 268994
Oklahoma City OK 73126-8994

From: Cindy Call
Sent: Monday, July 10, 2017 3:51 PM
To: 'timothy.hurley@envlstaforenslcs.com' <tlmothy.hurley@envlstaforensics.com>
Subject: ABS 3007877297

Hi Tim,
Our insured's attorney has a remaining question that Jolynn sent to you. I've attached her email here.
Would you please review it and respond to me so I can provide the response?
The question: He says he thinks the cause of loss is "risers and vapor were damaged by ice in the sumps,
and that subsequent thawing
allowed water intrusion".
How would you respond to this?
Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Claims
(360) 921-9968 cell
(877) 217-1389 fax (Please write your claim# on faxed documents)
cindy.call@farmersinsurance.com
Mailing Address:
Mid Century Insurance Company
Farmers National Document Center
PO Box 268994
Oklahoma City OK 73126-8994

***** PLEASE NOTE ***** This E-MaiVtelefax message and any documents accompanying
this transmission may contain privileged and/or confidential information and is intended solely
for the addressee(s) named above. If you are not the intended addressee/recipient, you are
hereby notified that any use of, disclosure, copying, distribution, or reliance on the contents of
this E-Mail/telefax infonnation is strictly prohibited and may result in legal action against you.
Please reply to the sender advising of the error in transmission and immediately delete/destroy
the message and any accompanying documents. Thank you.*****
***** PLEASE NOTE***** This E-Mail/telefax message and any documents accompanying
this transmission may contain privileged and/or confidential information and is intended solely
for the addressee(s) named above. If you are not the intended addressee/recipient, you are
hereby notified that any use of, disclosure, copying, distribution, or reliance on the contents of
this E-MaiVtelefax infonnation is strictly prohibited and may result in legal action against you.
3
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Please reply to the sender advising of the error in transmission and immediately delete/destroy
the message and any accompanying documents. Thank you.*****

4
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Toll Free: (800) 4n•7764
Email: myclaim@farmersinsurance.com
National Document Center

FARMERS
INSURANCE

P.O. Box 268994
Oklahoma City, OK 73126·8994
Fax:(877)217-1389

July 21, 2017
PHILLABAUM LEDLIN MATTHEWS & SHELDON
PLLC
BRIAN SHELDON
1235 N POST ST STE 100
SPOKANE WA 99201
Delivered by email to: bsheldon@spokelaw.com

RE:

Insured:
Claim Unit Number:
Policy Number:
Loss Date:
Location of Loss:
Subject:

ABKLLC
3007877297-1-1
0605127565
01/18/2017
4020 E Seltice Way, Post Falls, ID
Claim Outcome Letter

Dear Mr. Sheldon:
This claim was filed after our insured, Mr. Raibhatti, reported water had gotten into the gas tanks and the tanks
needed to be flushed. We understand this resulted in loss of the gas, loss of the income from selling it, and that
costs were incurred to address the problem.
We talked with Mr. Raibhatti and reviewed documentation from CDASSE in which they reported finding that
the VR cap was cracked and this had allowed access for water to get into the tank. Their report is attached.
After we received the CDASSE report we contacted Envista Forensics for assistance in determining the cause
of the loss. Attached is a copy of our email to Envista Forensics in which we provided them the claim details.
Envista Forensics investigated and then provided a report detailing the steps they took. They concluded that
CDASSE identified multiple maintenance issues related to the riser cap seals and vapor adaptors that could
allow water intrusion into the UST's. Their report is attached.
Although the Envista Forensics report refers to photos taken during their work and retained in their file; we
subsequently learned their form letter includes that wording but they have no photos. Attached is an email that
explains that. The email also provides a response to your question about the risers and vapors.
We reviewed our investigation and discussed the loss further with Envista Forensics. It is our understanding
that water got into the fuel because the seal cap on the regular unleaded vapor recovery riser was cracked
and that multiple maintainance issues were found. These are indications of wear and tear and improper
maintenance. Unfortunately, the policy excludes damage that results from these causes of loss and we must
deny the claim.

Exhibit D

Cz.ww3507

Farmers 009
Page 98

-

-

You may wish to review these provisions of the Businessowners Special Property Coverage Form, BP 00 02 12
99 policy. They form the basis for our decision:

A.

Coverage
We will pay for direct physical loss of or damage to Covered Property at the premises described in the
Declarations caused by or resulting from any Covered Cause of Loss.
a.

Buildings, meaning the buildings and structures at the premises described in the
Declarations, including:
( 1)

Completed additions;

(2)

Fixtures, including outdoor fixtures;

(3)

Permanently installed:
(a)

Machinery; and

(b)

Equipment;

(4)

Your personal property in apartments or rooms furnished by you as landlord;

(5)

Personal property owned by you that is used to maintain or service the buildings or
structures or the premises, including:

***
b.

Business Personal Property located in or on the buildings at the described premises or in
the open (or in a vehicle) within 100 feet of the described premises, including:
(1)

Property you own that is used in your business;

***
3.

Covered Causes Of Loss
Risks Of Direct Physical Loss unless the loss is:
a.

Excluded in Section B., Exclusions; or

b.

Limited in Paragraph A.4., Limitations;

that follow.

***
B.

Exclusions

***
2.

We will not pay for loss or damage caused by or resulting from any of the following:

***
k.

Other Types Of Loss
(1)

CZW/1/3507

Wear and tear;
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***
(4)

Settling, cracking, shrinking or expansion;

***
3.

We will nor pay for loss or damage caused by or resulting from any of the following B.3.a.
through B.3.c. But if an excluded cause of loss that is listed in B.3.a. through B.3.c. results in
a Covered Cause of Loss, we will pay for the loss or damage caused by that Covered Cause of
Loss.

***
c.

Negligent Work
Faulty, inadequate or defective:

***
(4)

Maintenance;

of part or all of any property on or off the described premises.

***
Based on the facts of this loss as well as all information known to us at this present time, we regret to inform
you chat we are unable to pay this claim. Your policy includes a provision that says it is your duty co protect the
insured property from further damage.
We wish to inform you that there are requirements found in the Conditions language of your policy and
endorsements. These conditions provide that no one may bring a legal action against us unless there has been
full compliance with all the terms of this insurance. In addition, the laws of your state address when any legal
action must be brought. We do not intend co waive these provisions by our conduce or anything that we have
stated in chis letter.
Please note, on occasion, policies are updated with newer editions which could change these deadlines. We
encourage you to reference your policy, endorsements, and future renewals for any updates.
Even though only parts of your policy are mentioned and quoted in this letter, additional portions may apply. If
they are found to be relevant and applicable, they will be applied. Because of this, we recommend you review
your entire policy.
By writing this letter, we do not waive any of the terms, conditions or provisions of the insurance policy, all of
which are expressly retained and reserved. We expressly retain all available defenses now and hereafter.
We wish to inform you there are time limits as found in the Conditions language of your policy. These limits
may have been extended by statute in your state. The time period set forth in the Conditions section is the
shortest period which may apply.

E.

czWN3501

Property Loss Conditions

Farmers 011

Page 100

-

-

***
4.

Legal Action Against Us
No one may bring a legal action against us under this insurance unless:
a.

There has been full compliance with all of the terms of this insurance; and

b.

The action is brought within 2 years after the date on which the direct physical loss or
damage occurred.

Please note, on occasion, policies are updated with newer editions. We encourage you to reference your policy
and included endorsements for any updates.

If you have any questions about your claim, or additional information that you feel we may have overlooked,
please contact Claims Representative Cindy Call at (360) 921-9968.
Thank you.
Mid-Century Insurance Company

Steven Couch
Commercial Property Claims Team Leader
steven. couch@farmersi nsu ranee .com
(402) 502-6543
CC: CHRISTOPHER FULKERSON INS AGENCY INC
Enclosure(s):
Gen Internal Correspondence Gen Supporting Documents - (4)

CZWN3507
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CDAS SE
CoeuR

Invoice Date; 01/31/2017
Customer PO :
Service Order No : 046403
Division : CDAl
Page: 1 ofl

d'ALENE SeRVice STATION EqulpMeNT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

(800) 727-9179 fax (208)664-0861 sales@cdasse.com
:

4 •t

!.'.,:

~

-.:Y",-~·.
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-

1,,· .- ,,~-~
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Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0S78

Jones Chevron and Deli
4020 E Selticc Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax :(208) 777-1765
-- -,

. .

Fax : 208 777-176S
' e · •.

~

Able

Able

COD

CIMARR

ROUS

RPS

RPS

Comments:
Tank-Misc.
Service Performed;
1/20: Met Don at site to go over a plan and to see what needs to be done. Did survey of site and took pies and notes.
Opened up vapor recoveiy lids and found them to be full of ice. Had to bust ice to get lid off unlead VR. Cap was
cracked and packed full of ice. Vapor plunger was not holding water. Water definitely gained 8"C&S to the tank through
this entry point. Loft vapor cap on site.
Name

Cimarron Moore
Cimarron Moore

Description

Date

01/20/2017
01120/2017

Travel
Labor

Bill Type
Regular
Regular

Bill Hours
0.2S

2.25

Rate

E:stended

99.00

24.1S

99.00

222.75

Labor Subtotal :

247.50
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111 0Hr Loke Road, Suite 100

rou..,m 181.712,3471

Deerfield, IL 60015

&nvlstafortnslcs,com

February 20, 2017
Ms. Jolynn Pierce
Mid-Century Insurance
P.O. Box 268994
Oklahoma City, OK 73126-8994
jolynn.pierce@farmersinsurance.com
File Number:
Insured:
Subject:
Envista Fife No:

3007877297
ABSLLC

Letter of Findings
MAT-61675-T3QO

Dear Ms. Pierce:
On January 30, 2017, Envista Forensics (Envista) received this desk review assignment. This letter
contains Envista's findings and conclusions reached as a result of that review.
Jones Chevron & Deli, located at E 4020 Seltice Way in Post Falls, ID, reported that fugitive water had
intruded into their regular unleaded and premium unleaded gasoline Underground Storage Tanks
(UST's).
PURPOSE

Mid-Century Insurance retained Envista to verify the cause of loss related to the reported water intrusion
into the Jones Chevron & Deli's unleaded UST's.
DISCUSSION

Envista confirmed according to the Idaho Department of Environmental Quality's (IDEQ) UST database
that the insured has three (3) active UST's on property, approximately thirty-four (34) years old, installed
in January 1983. The two (2) unleaded (regular & premium) UST's each have a capacity of 12,000 gallons
and are constructed of steel. The UST's are cathodically protected with an impressed current system.
The third UST contains diesel fuel with a 10,000 gallon capacity and it Is also a steel UST with Impressed
current cathodic protection. The UST's are equipped with an automatic tank gauging (ATG) system,
Gilbarco Environmental Management Console (EMC). This system monitors fuel inventory volume, ullage
volume, temperature, water levels and monitors the UST for leaks.
Envista contacted the Insured, Mr. Gurjeet Brar on January 30, 2017. Envista spoke with Mr. Brar and
Cody, a technician with SME Solutions, a local petroleum equipment maintenance vendor. Mr. Brar
reported that his regular unleaded and premium unleaded gasoline UST's were discovered to have
CERTAINTY IN AN UNCERTAIN WORLD
PTICCoralt"O-.,P.A. I 1X"nnhe'-#f.91'IO I NCflnllllQl"""'°"#C-2137
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fugitive water infiltration that resulted in phase separation of the gasoline on January 18, 2017. Mr. Brar
also stated that they had accumulated a lot of snow prior to January 18111 and the fugitive water/phase
separation was detected when the snow started to melt. Phase separation Is when the ethanol within
ethanol blended gasoline attaches itself to water molecules. As a result there will be a layer of gasoline
at the top and a water/ethanol layer settled at the bottom of the tank. The gasoline layer rests on top of
the water/ethanol layer because gasoline is less dense than the water/ethanol blend.
Mr. Brar explained that prior to SME Solutions involvement on January 30", he had been working with
Coeur d'Alene Service Station Equipment, Inv. (CDASSE), another local petroleum equipment
maintenance vendor, to troubleshoot the water infiltration problem with his UST's. At the conclusion of
Envista's telephone conversation with Mr. Brar and SME Solutions, It was concluded that a pressure
decay, tank tightness test and helium test should be performed on the usrs to verify the integrity of the
UST's and confirm the location of any leaks, If present.
At Envista's request, Mr. Brar supplied the daily Continuous Statistical Leak Detection (CSLD) records
between December 10, 2016 and January 30, 2017 that confirmed each day over that time period had a
passing CSLD test. A passing test indicates that the ATG system did not detect any leaks within the UST.
On January 31, 2017, Mr. Brar hired Northwest Environmental Solutions (NES) to perform the pressure
decay, volumetric tank tightness testing and helium testing on all three (3) UST's. NES reported that all
three (3) usrs passed each of the tests performed indicating that there were no leaks within the UST
system.
In addition, Envista contacted Mr. Don Boyd - EstimatorNice President of CDASSE. Mr. Boyd supplied
Envista with copies of three (3) invoices (No.'s 0070175, 0070176 & 0070135) that detail the scope of
work performed between January 19, 2017 and January 25, 2017. Below is a recap of events:
•

•

•
•

January 19, 2017 -CDASSE notes that the ATG probe manholes on each UST were full of ice
and water. COASSE replaced the seal caps located on the top of the riser for the ATG probe on
the diesel and premium unleaded USTs.
January 20, 2017 -CDASSE found the vapor recovery manholes were full of ice. The seal cap
on the regular unleaded vapor recovery riser was cracked and the plunger on the vapor adapter
was not sealing. CDASSE noted that this was a confirmed location of water Intrusion for the
regular unleaded UST.
January 23, 2017-CDASSE noted that the regular unleaded and premium unleaded UST both
contained phase separated product.
January 24, 2017 - CDASSE completed the purge of phase separated product within the product
lines between the UST's and the dispensers. They removed the vapor recovery adapters from
the regular unleaded and premium unleaded UST's and Installed new cap seals on the risers.
CDASSE notes that the regular unleaded and premium unleaded fill bucket drain plugs needed
to be replaced. After CDASSE completed the product line purge, the phase separated regular
unleaded and premium unleaded gasoline was pumped out and disposed of by Orrco.
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January 25, 2017 -After the insured received new fuel drops, CDASSE was in the process of
returning the UST systems back to service and discovered that the regular unleaded and premium
unleaded UST contained phase separated gasoline product.

Water can infiltrate the UST's if standing water was puddling above the manholes (fill buckets, vapor
risers and ATG probe risers) when the seals on the fill bucket caps, drain plugs and vapor adaptors are
in disrepair. The ability for water to Intrude past the seals is a maintenance issue. However, it is noted
that the precise reason that phase separation was detected after CDASSE performed the product line
cleaning on January 24th Is not known at this time. The integrity of the regular unleaded and premium
unleaded UST systems have been confirmed to be tight with no reported leaks that would enable water
intrusion and resulting phase separation since the repairs were performed by CDASSE. Furthermore, the
CSLD tests have not detected any leaks within the UST's through January 30, 2017 as well.
Envlsta also notes that after the tanks were tested by NES and confirmed to be tight, the insured arranged
for the product lines to be flushed, the tanks were cleaned and the petroleum was polished. Polishing the
fuel removes the water from the unleaded gasoline and restores the ethanol blended gasoline to its
original state. However, Mr. Brar reported on February 10, 2017 that the fuel Is still phase separated.
Then on February 17, 2017 Mr. Brar reported that the usrs were returned to service and water was
discovered again in the regular unleaded UST only. Envista understands that the insured is Investigating
the source of the water intrusion and Envlsta can review their findings to verify the cause of loss upon
request.
CONCLUSIONS

After conduding a desk review of the reported UST system, it Is Envista's professional opinion that:
1. Envista concludes that CDASSE identified multiple maintenance related issues with the regular
unleaded and premium unleaded riser cap seals and vapor adapters that could permit water
intrusion into the UST's.
2. Envista concludes based upon NES's passing pressure decay, tank tightness and helium tests
confirm that the integrity of the UST systems were Intact.
3. Envista can review new information presented by the insured and their vendors related to the
cause of the phase separation after NES's UST testing was completed upon request.
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CLOSURE

Photographs taken during our work, which are not Included in this report, are retained in our files and are
available to you upon request.
This report is for the exclusive use of our client and is not intended for any other purpose. Our report is
based on Information made available to us at this time. Should additional information become available,
we reserve the right to determine the impact, if any, of the new information on our opinions and
conclusions and to revise our opinions and conclusions if necessary and warranted by the discovery of
additional Information.
Thank you for allowing us to provide this service. If you have any questions or need additional assistance,
please call.
Sincerely,
Envista Forensics

J.! d-~
Timothy C. Hurley
Senior Technical Consultant

Peer Review by:

Mark L. Ewing
.Practice Leader - Healthcare & Biosciences
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Cindy Call
Hurley, Timothy <Timothy,Hurley@EnvistaForensics.com>
Friday, July 21, 2017 4:48 PM
Cindy Call
Re: ABS 3007877297

From:

Sent:
To:

Subject:

HI Cindy,

I do not have any photos. The reference to photos at the end our our report Is a standard paragraph that is in our
reports. Please let me know if you have any questions.
Best Regards,
Tim Hurley
Envista Forensics
248-786-9311. (Cell)
Sent from my !Phone
On Jul 21, 2017, at 6:32 PM, Cindy Call <cindy.ca11@farmerslnsurance.com> wrote:
Tim,
Thank you. I very much appreciate the explanation.
Your 2/20/17 report states you have photos -would you please forward them to me for the insured's
attorney? Thanks again.

Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Claims
(360) 921-9968 cell
(877} 217-1389 fax (Please write your claim# on faxed documents)
cindy.call@farmersinsurance.com
Mailing Address:
Mid Century Insurance Company
Farmers National Document Center
PO Box 268994
Oklahoma City OK 73126-8994

From: Hurley, Timothy (maiito:Timothy.Hurley@EnvistaForensics.com l

Sent: Friday, July 21, 2017 2:21 PM
To: Cindy Call <cindy.call@farmerslnsurance.com>

Subject: RE: ABS 3007877297
Hi Cindy,
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I understand that the insured attorney has stated that he thinks the cause of loss is "risers and vapor
were damaged by ice in the sumps, and that subsequent thawing allowed water Intrusion".
As noted in Envista's report dated February 20, 2017, CDASSE noted that the ATG manholes on each UST
were full of ice and water. CDASSE replaced the seal caps located on the top of the riser for the ATG
probe on the diesel and premium unleaded UST's. Also, CDASSE found the vapor recovery manholes
were full of Ice. The seal cap on the vapor recovery riser on the regular unleaded UST was cracked and
the plunger was not sealing.
Envista's professional opinion is that Ice would not cause damage to the seals located inside the cap of
the probe or vapor risers. Envista's professional opinion is that the seal of the vapor recovery cap would
need to be in disrepair in order for water to get in between the top of the plunger and underside of the
cap. If water was able to get in between the plunger and the cap, then it is conceivable that the cap
could crack if the water froze.
Envista can inspect the original caps, seals, vapor plunger equipment if the insured Is still in possession
of the equipment to verify the extent of damage and cause of loss. If the insured has photos of the
subject equipment at the time of the loss, Envista can review the photos as well.
Our report is based on information made available to us at this time. Should additional information
become available, we reserve the right to determine the impact, if any, of the new information on our
opinions and conclusions and to revise our opinions and conclusions if necessary and warranted by the
discovery of additional information.
Thank you for allowing us to provide this service. If you have any questions or need additional
assistance, please call.
Best Regards,
Tim Hurley

Timothy Hurley
Senior Technical Consultant
Mechanical/Electrical
Envista Forensics
D: +1734656 0088
M: +1248 786 9311
www.envistaforensics.com

From: Cindy Call [mailto:cindy.call@farmersinsurance.com)
Sent: Thursday, July 20, 2017 7:35 PM
To: Hurley, Timothy <Timothy.Hurley@EnvistaForensics.com>
Subject: FW: ABS 3007877297

Tim - please respond to this as soon as possible. It's been 10 days already.

Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Claims
2
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From:

Sent:
To:

Subject:
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•

Gagandeep Raibhatti <joneschevron@gmail.com>
Tuesday, February 21, 2017 5:22 PM
Gurjeet Brar; Jolynn Pierce; Hurley, Timothy
Jones chevron claim

Hello Jolynn
I wanted to update you on whats going on at Jones chevron at post falls,ID. After getting the tests done and ok
from Mr Tim Hurley we got the tanks cleaned both premium and unleaded. We dropped fuel, premium tank has
no problem however water managed to get in the unleaded tank again. We had Cordelne services ( Don) come
out to figure out the cause. We now have suspecion that the fill bucket for the unleaded tank was cracked and
water may have entered from there. We are scheduled to have the fill bucket and pipe replaced next monday by
kevin Wilkerson who performed the helium test and precision tank test. Hopefully we will be good to go from
there. The fuel is still in the unleaded was removed by the city services and prob this current damaged fuel will
also be taken out by them. I had called you and Mr Hurley the day the fuel was damaged last week however i
did not recieve any callback from either one of you. Please call me to get more detail information. We will
forward all the invoices to you once we have them. Please do call me or my bother in law Jesse at your earliest
convenience to dicuss this claim and the route we are taking and any fuether suggestions. Thank you
G at jones chevron and deli
My nbr 734-486-8000
Jesse 330-256-3291

35
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Jeffrey A. Thomson
Matthew Parks
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83 70 I
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
ISB#7419
Attorneys for Defendant

STATE Of IDAHO

J

COUNTY OF KOOiENA11SS

FILED:

2011 MAR 13 AH 7: 23

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,
vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

ST ATE OF Illinois
County of Lake

)
) ss
)

CaseNo. CVl7-5916
AFFIDAVIT OF TIMOTHY
HURLEY IN SUPPORT OF
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT
CV-2017-5916
AFSM
Affidavit in Support of Motion
619290

II IIIll IIIIIIIIIllIIll llll II II IIll Ill Ill

TIMOTHY HURLEY, being first duly sworn upon oath, deposes and says that I am
currently a Project Consultant with Envista Forensics and, at relevant times with respect to the
statements contained herein, was a Senior Technical Consultant with Envista Forensics, am over
the age of 18 years, and have personal knowledge of the facts set forth herein.
I.

Attached hereto as Exhibit A is a true and correct copy of my Curriculum Vitae.

AFFIDAVIT OF TIMOTHY HURLEY IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - I
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On January 30, 2017, Envista Forensics was engaged by Mid-Century Insurance

to investigate the cause ofreported water infiltration into underground storage tanks at Jones
Chevron & Deli, located at E. 4020 Seltice Way, Post Falls, Idaho. Attached hereto as Exhibit B
is a true and correct copy of a Letter of Findings dated February 20, 2017, to Ms. Jolynn Pierce
with Mid-Century Insurance containing my professional opinion concerning the cause of the
reported water intrusion into the underground storage tanks at Jones Chevron & Deli.
3.

Attached hereto as Exhibit C is a true and correct copy of invoices from Coeur

d'Alene Service Station Equipment, Inc. ("CDASSE"), Invoice Nos. 0070135, 0070175, and
0070176. I reviewed these invoices and relied upon the facts and data contained therein when
forming my opinions.
4.

On January 20, 2017, CDASSE observed that the "vapor recovery manholes were

full of ice" and that "[t]he seal cap on the regular unleaded vapor recovery riser was cracked and
the plunger on the vapor adapter was not sealing."
5.

On January 24, 2017, CDASSE purged the product lines, removed the vapor

recovery adapters from the underground storage tanks, and installed new cap seals on the risers.
CDASSE also noted the fill bucket drains for the tanks were in poor condition and needed to be
replaced.
6.

On January 24, 2017 another contractor, Orrco, pumped and disposed of the

emulsified fuel/water from the tanks.
7.

On January 25, 2017, after the leaking seals were replaced and the tanks were re-

filled with clean fuel, CDASSE discovered that the fuel in the tanks still contained phase
separated gasoline product.

AFFIDAVIT OF TIMOTHY HURLEY IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 2
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8.

On January 3 I, 2017, Northwest Environmental Solutions, Inc. performed leak

testing on the tanks and ultimately determined there was no pressure loss (meaning there were no
leaks in the three (3) underground storage tanks). A true and correct copy of Northwest
Environmental Solutions, Inc.'s report concerning the leak testing and the technician's
observations is attached hereto as Exhibit D. I reviewed this report and relied upon the facts and
data contained therein when forming my opinions.
Attached hereto as Exhibit Eis a true and correct copy of emails between myself

9.

and Cindy Call with Mid-Century Insurance Company in which I make the following statement:
Also, CDASSE found the vapor recovery manholes were
full of ice. The seal cap on the vapor recover riser on the regular
unleaded UST was cracked and the plunger was not sealing.
Envista' s professional opinion is that ice would not cause damage
to the seals located inside the cap of the probe or vapor risers.
Envista's professional opinion is that the seal of the vapor recovery
cap would need to be in disrepair for water to get in between the
top of the plunger and underside of the cap. If water was able to
get in between the plunger and the cap, then it is conceivable that
the cap could crack if the water froze.
11.

The opinions contained in this affidavit are my professional opinions based upon

my review of the facts, data, documents, and materials referenced herein.

DATED this:Li/_day of March, 2 ~
imothy Hur ey

SUBSCRIBED AND SWORN to before me this

.~

tj~ day of March, 2018, by Timothy

Hurley.

OFFICIAL SEAL

GREGORY PETRONE
NOTARY PUBLIC - STATE Of ILLINOIS
MV COMMISSION EXPIRES:11/28/20
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CERTIFICATE OF SERVICE

q

I HEREBY CERTIFY that on the
day of March, 2018, I caused a true and
correct copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

✓U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
Via Facsimile - (509) 625-1909

Jeffrey A. Thomson

4825-8575-3435,

V.

1
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Timothy Hurley
Pm1ec/ Cons11J/an1
FORENSICS

PROFILE
Mr. Hurley has over 14 years of experience In electrical and mechanical
engineering, including an extensive background in conveyor systems,
automation controls, fuel island dispenslng systems. He provides consulting
expertise on Incidents Involving the failure of commercial/industrial mechanical
systems as well as electrical and electronic components. His depth or
knowledge is utilized in performing failure analysis investigations, and providing
equipment valuation/damage assessment following equipment failures.
Additionally, he performs detailed analyses of governmental codes and
regulations required for environmental compliance programs as well as
performing audits Identifying deficiencies, determining root cause, and
developing corrective action plans. He has extensive project engineering
experience designing and installing conveyor systems, conveyor automation
controls and building expansions/renovations. He is also skilled at inspecting
failures of various types of machinery to determine cause of failure. Mr. Hurley
is highly knowledgeable in regulation compliance issues required for programs
such as hazardous waste disposal and underground storage tanks. Key
strengths include lhe following:
I>
►

.,.
►
►

Commercial/ Industrial HVAC
Systems
Automation Controls
Power Transmission I
Distribution Equipment
Medical Equipment
Surveillance Equipment

OFFICE
111 Deer Lake Road
Suite 100
Deerfield, IL 60015
CONTACT
Office: +1 888 782 3473
Cell:
+1 248 786 9311
Fax:
+1 866 914 7561
tmoihy 1, ~,,.,y®,,,1vi~t?lo1ens,cs cott,

CORPORATE OFFICE

5565 Glenridge Connector
Suite 900
Atlanta, GA 30342

WEBSITE
wwN env1sta'omnsi.cs com

~

Conveyor System Design and
Installation
P. Materials Handling Equipment
t> Telephone / Telecommunications
Equipment
r> Computers I Hardware I Software
► OSHA Guarding

►

Industries: forensics, energy and power, petroleum (storage), commercial and industrial buildings, and
residential structures.

1>-

Computer Skills: Windows, MS Office ~ord, Excel, PowerPoint), and Microsoft Project.

►

CAD/Design Packages: AutoCAD.

EDUCATION
Master of Business Administration, 2009
National Louis University- Chicago, Illinois
Bachelor of Science, Electrical and Electronic Engineering, 2004
Marquette University- Milwaukee, Wisconsin

Rev 2018-02-13

PT&C Forensic Consulting Services, ·P.A.
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Timothy Hurley
Projecr Consultant
FORE NS JCS

CONTINUING EDUCATION
I> Overcurrent Protection of Conductors
► Grounded Systems
J>- Installing Services
► Installing Motors and Transformers
r,. Arc-Mapping Basics
i,, Successful Strategies for Handling BoilerfTurbine Failures
1> General Procedures for Failure Analysis
P Uncompticating the Heat Pump: Electrical Systems Troubleshooting
► Power Transformer Failures and How to Investigate Them
PROFESSIONAL BACKGROUND
August 2012- Present: Envlsta Forensics, fonnerly PT&CjLWG- Deerfield, Illinois
Senior Technical Consultant
October 2008-August 2012: United Parcel Service-Aurora, Illinois
Region Environmental Coordinator
March 2007 - October 2008: United Parcel Service -Aurora, llllnols
Project Engineer
June 2002 - March 2007: United Parcel Service - Hodgkins, Illinois
Plant Engineering SpecialisVCo-op

Rev 2018-02-13

PT&C Forensic ConaulUng Servk:ea, P.A.
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February 20, 2017
Ms. Jolynn Pierce
Mid-Century Insurance
P.O. Box 268994
Oklahoma City, OK 73126-8994

19!ynn.plerce.@farroersinsurance,@m
File Number:
Insured:
Subject:
l:nvlsta File No:

3007877297
ABSLLC
Letter of Findings
MAT-61675-T3Q0

Dear Ms. Pierce:
On January 30, 2017, Envlsta Forensics (Envista) received this desk review assignment. This letter
contains Envlsta's findings and conclusions reached as a result of that review.

Jones Chevron & Deli, located at E 4020 Seltice Way In Post Falls, ID, reported that fugitive water had
Intruded Into their regular unleaded and premium unleaded gasoline Underground Storage Tanks
(UST's).
PURPOSE

Mid-Century Insurance retained Envlsta to verify the cause of loss related to the reported water intrusion
into the Jones Chevron & Deli's unleaded UST's.
DISCUSSION
Envista confinned according to the Idaho Department of Environmental Quality's (IOEQ) UST database
that the Insured has three (3) active UST's on property, approximately thirty-four (34) years old, installed
in January 1983. The two (2) unleaded (regular& premium) UST's each have a capacity of 12,000gallons
and are constructed of steel. The usrs are cathodically protected with an impressed current system.
The third UST contains diesel fuel with a 10,000 gallon capscHy and It Is also a steel UST with Impressed
current cathodic protection. The UST's are equipped with an automatic tank gauging (ATG) system,
Gilbarco Environmental Management Console (EMC). This system monitors fuel inventory volume, ulfage
volume, temperature, water levels and monitors the UST for leaks.

Envista contacted the Insured, Mr. Gurjeet Brar on January 30, 2017. Envlsta spoke wHh Mr. Brar and
Cody, a technician with SME Solutlons, a local petroleum equipment maintenance vendor. Mr. Brar
reported that his regular unleaded and premium unleaded gasoline UST's were discovered to have
CERTAINTY IN AN UNCERTAIN WORLD
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fugitive water infiltration that resulted In phase separation of the gasoline on January 18, 2017. Mr. Brar
also stated that they had accumulated a lot of snow prior to January 18th and the fugitive waler/phase
separation was detected when the snow started to melt. Phase separation Is when the ethanol within
ethanol blended gasoline attaches itself to water molecules. As a result there will be a layer of gasoline
at the top and a water/ethanol layer settled at the bottom of the tank. The gasoline layer rests on top of
the water/ethanol layer because gasoline Is less dense than the water/ethanol blend.
Mr. Brar explained that prior to SME Solutions Involvement on January 30 111, he had been working with
Coeur d'Alene Service Station Equipment, Inv. (CDASSE), another local petroleum equipment
maintenance vendor, to troubleshoot the water Infiltration problem with his UST's. At the conclusion of
Envis.ta's telephone conversation with Mr. Brar and SME Solutions, It was concluded that a pressure
decay, tank tightness test and helium test should be performed on the UST's to verify the Integrity of the
UST's and confirm the location of any leaks, If present.
At Envlsta's request, Mr. Brar supplied the daily Continuous Statistical Leak Detection (CSLD) records
between December 10, 2016 and January 30, 2017 that confirmed each day over that time period had a
passing CSLD test. A passing test Indicates that the ATG system did not detect any leaks within the UST.
On January 31, 2017, Mr. Brar hired Northwest Environmental Solutions (NES) to perform the pressure
decay, volumetric tank tightness testing and helium testing on all three (3) UST's. NES reported that all
three (3) UST's passed each of the tests performed Indicating that there were no leaks within the UST
system.
In addition, Envlsta contacted Mr. Don Boyd - EstlmatorNice President of CDASSE. Mr. Boyd supplied
Envlsta with copies of three (3) Invoices (No.'s 0070175, 0070176 & 0070135) that detail the scope of
work performed between January 19, 2017 and January 25, 2017. Below is a recap of events:
•

•

•
•

January 19, 2017 - CDASSE notes that the ATG probe manholes on each UST were full of Ice
and water. CDASSE replaced the seal caps located on the top of the riser fer the ATG probe on
the diesel and premium unleaded USTs.
January 20, 2017 -CDASSE found the vapor recovery manholes were full of lee. The seal cap
on the regular unleaded vapor recovery riser was cracked and the plunger on the vapor adapter
was not sealing. CDASSE noted that this was a confirmed location of water Intrusion for the
regular unleaded UST.
January 23, 2017 - CDASSE noted that the regular unleaded and premium unleaded UST both
contained phase separated product.
January 24, 2017 - CDASSE completed the purge of phase separated product within the product
lines between the UST's and the dispensers. They removed the vapor recovery adapters from
the regular unleaded and premium unleaded UST'a and installed new cap seala on the risers.
CDASSE notes that the regular unleaded and premium unleaded fill bucket drain plugs needed
to be replaced. After CDASSE completed the product line purge, the phase separated regular
unleaded and premium unleaded gasollne was pumped out and disposed of by Orrco.
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January 25, 2017 -After the Insured received new fuel drops, CDASSE was In the process of
returning the UST systems back to service and discovered that the regular unleaded and premium
unleaded UST contained phase separated gasoline product.

Water can infiltrate the UST's if standing water was puddling above the manholes (fill buckets, vapor
risers and ATG probe risers) when the seals on the fill bucket caps, drain plugs and vapor adaptors are
in disrepair. The ability for water to Intrude past the seals is a maintenance Issue. However, it is noted
that the precise reason· that phase separation was detected after CDASSE performed the product line
cleaning on January 24th Is not known at this time. The Integrity of the regular unleaded and premium
unleaded UST systems have been confirmed to be tight with no reported leaks that would enable water
Intrusion and resulting phase separation since the repairs were performed by CDASSE. Furthermore, the
CSLO tests have not detected any leaks within the UST's through January 30, 2017 as well.
Envlsta also notes that after the tanks were tested by NES and confirmed to be tight, the insured arranged
for the product lines to be flushed, the tanks were cleaned and the petroleum was polished. Polishing the
fuel removes the water from the unleaded gasoline and restores the ethanol blended gasoline ta Its
original state. However, Mr. Brar reported on February 10, 2017 that the fuel Is still phase separated.
Then on February 17, 2017 Mr. Brar reported that the UST's were returned to service and water was
discovered again In the regular unleaded UST only. Envlsta understands that the Insured is investigating
the source of the water intrusion and Envlsta can review their findings to verify the cause or lass upon
request.
CONCLUSIONS

After conducting a desk review of the reported UST system, It la Envlsta's professional opinion that:
1, Envlsta concludes that COASSE identified multiple maintenance related Issues with the regular
unleaded and premium unleaded riser cap seals and vapor adapters that could permit water
Intrusion Into the UST's.
2. Envlsta concludes based upon NES's passing pressure decay, tank tightness and helium tests
confirm that the integrity of the UST systems were intact.
3. Envlsta can review new Information presented by the insured and their vendors related to the
cause of the phase separation after NES's UST testing was completed upon request.
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CLOSURE
Photographs taken during our work, which are not Included in this report, are retained In our files and are
available to you upon request.
This report Is for the exclusive use of our client and is not intended for any other purpose. Our report is
based on Information made available to us at this time. Should addltional lnfonnatlon become available,
we reserve the right to determine the impact, if any, of the new Information on our opinions and
conclusions and to revise our opinions and conclusions If necessary and warranted by the discovery of
additional Information.
Thank you for allowing us to provide thl& service. If you have any questions or need additional assistance,
please call.
Sincerely,
Envista Forensics

1! :=;075
Timothy C. Hurley
Senior Technical Consultant

Peer Review by;

Mark L. Ewing
Practice Leader - Healthcare & Biosciences
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Invoice Date : 01/3112017
Customer PO :
Service Order No : 046393
Division : CDA I
Page: I of2

CoEUR d'AlENE SrnvlcE STATION EqulpMENT, INc.
118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

:~lji f~: JON0J0.:' ·

-<·

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

,Loe~•!!>~: 1JO.r-l~l0,;~~;
Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 838S4- 7716
Phone :(208)773-0578

:(208) 777-1765

Fax : 208 777-1765
Authorized

AssetTa No,

G

G

Technician
Flo d

Salesperson

COD
Call Type·

,Bill Type

HOUS

RPS

RPS

Comments:
Dispenser• Will Not Dispense
Service Performed;
Jones Chevron SO/146393
1/19 1 17 CM, Jones Chevron called. They needed water removed from the product lines between the tanks and dispensers,
The reg unlead tank had 700 gallons of water removed from it. Able Clean-up was on site doing the work. The customer
wanted all filters changed as well.
Loaded up and !raveled to site, Spoke with Abie's personnel to see what was going on. They had pumped the waler out
from the tank but kept gelling water contaminated fuel from the dispensers. (Lots of water.) Probe for unlead was having
issues so we looked at it as well. Unlead probe is frozen in riser pipe. Replaced top seal cap on diesel and Premium. All
probe manholes are full of ice and water. They will need to be cleaned out and all probe wiring checked, as there are
random probe out alarms on all products. Replaced diesel filter. Checked east dispenser for water, before installing new
filter. Water paste is indicating phase separatioo. Checked lank and stick turned yellow, which indicates over 6% phase
separation. May need gas removed from tank. If it is determined to be necessary, pump trk will have to be set up. Did what
we could, before heading back to the shop to unload.
3/8/17 HH. DO NOT SEND ANYONE TO SITE UNLESS; I. Dave Obray says ok 2. G authorizes - We are not to call
the store we are to call his cell phone. His dad& Kherha are never to request or authorize work per G
1/8116 G (yes G) is who needs to authorize everything.
1120: Cim will need to talk with Don B about this. DS
Ship

Whs

214
214
214
203
5

214

Item

77720102
70065
70120
77720102
ABS Pad Single WI Disposal

Description

TOP SEAL CAP 4 POLY ASSY
400HS JO Wat. Filter 30mic
400MB 10 Eth. filter 10 Mic
TOP SEAL CAP 4 POLY ASSY
Single Absorbant Pad WI Disposal

Gron

60.77
15.57
16.86
60.77
1.80

Prke

60.77
15,57
16.86
60.77
1.80

Extended

60.77
15.57
16.86
60.77
9.00

Exhibit C
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Invoke Date : 0 I/3 I 120 \ 7
Customer PO :

CoEuR d'AleNE SERvlce STATION EqulpMENT, INc.

Service Order No: 046393
Dl'l'islon : CDA I
Page: 2 of2

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

Jones Chevron and Deli
4020 E Scltice Way
Post Falls, ID 83854-7716

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-057$ Fax

:(208} 777-1765

Phone:(208)773-0578

Fax : 208 777•1765

,ffe llesied B

· 1termi'

Technician

Authorized
G
Salesperson

.can Type

Flo d

HOUS

RPS

G

Asset Ta .No.

COD
Bill Type

RPS
Material Subtotal :

Name

Date

Description

Bill Type

Floyd Kennedy

01/19/2017

Travel

Overtime

Floyd Kennedy

01/19/2017

Labor

Cimarron Moore

01/19/2017

Labor

Cimarron Moore

01/19/2017

Travel

BIii ifours

Rate

162.97

Elltended

0.50 148.50

74.25

Overtime

4.00 148.S0

594.00

Overtime

4.00 148.50

594.00

Overtime

0,50 148.50

74.25

Labor Subtotal :

1,336.50

Page 121

-

COEUR

d'AlENE

Invoice Date: 01/31/2017
Customer PO :
Service Order No : 046403
Division : CDA I
Page: I of I

SERVICE STATION EqulpMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(BOO) 727-9179 fax (208)664-0861 sales@cdasse.com

"sill xo:t'.iJP~o 1o, .,
,

~

,.·-,,A ¼dlP<,-' <

. .toutioi\\1J0No 1o
-:

•

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

,--J+'l1,:,iJi,r_,-"5L'1 .;-·,1

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

: 208 777-1765

AssdTa ·No.

uested B
Able
Technician

Autltorluil

Terms.

Able
Salesperson

Call Type

BlllType

CIMARR

HOUS

RPS

RPS

Re

COD

Comments:
Tank• Misc.
Service Performed;

I /20il 7: CM. Met Don at site to go over a plan and to see what needs to be done. Did survey of site and took pies and
notes. Opened up vapor recovery lids and found them lo be full of ice. Had 10 break ice to get lid offunlead YR. Cap was
cracked and packed full of ice. Vapor Recovery adaptor was not sealing properly. Water is definitely gaining access to the
lank through this entry point. Completed paperwork and collected check. Left vapor cap on site.
Description

Date

BIil Type

Bill Hours

Rate

Extended

Cimarron Moore

01/20/2017

Travel

Regular

0.25

99.00

24.75

Cimarron Moore

01/20/2017

Labor

Regular

2.25

99.00

222.75

Labor Subtotal :

247.50
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Invoice Date: 01/27/2017
Customer PO :
Servlte Order No : 046423
Division : CDA I
Page: I of5

COEUR d'ALENE SERVICE STATION EqulpMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

·,eni
to :)JON6foI,
i-:.1·
•'•.~.·~~·.

:'1.ocatlo11 ;JfJONOt(f,~.

~ ..:.<t;~

',,.~~.·,-

Jones Chevron and Deli
4020 E Sehice Way
Pos1 Falls, ID 83854-7716
Phone :(208)773-0578 Fax

",,-'i>°".''"'

.

,i,.,<'

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0S78

:(208) 777-1765

faK : 208 777-1765
Re uuted B
G

Authorized

Technician

G
Salesperson

Due Upon Receipt
Call Type

Bill Type

TROY

DON

JOB

JOB

Comments:
Any Calls on This Water/Fuel Phase Seperation Problem to be Directed to Don.
Thank you.Construction Job Service Order.
Service Performed;
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COEUR d'ALENE SERVICE STATION EqulpMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

Invoice Date : 01127/2017
Customer PO :
Service Order No: 046423
Division : CDA I
Page: 2 of 5

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854- 7716
Phone :(208)773-0578

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax :(208) 777-1765

: 208 777-1765

Re uestedB·•

":Autborlied

G

G

Technician·;.

Salesperson

.· .Terms
Due Upon Receipt
Call Type

·Asset

Ta

No,

Bill Type

JOB
JOB
DON
TROY
I /23/17: TF & RH. Job meeting with Don Boyd. Load trk. Travel to site. Stick reg and prem fuel tanks. Reg unlead has
62" of phase separated product. Prem tank has 22.5" of phase separated product. Neither tank is showing any free
standing water in the bottom. Take 3 samples from the reg tank @ 6", 31" and 50". Take 2 samples from prem tank @ 6"
& 18". Take samples to Oreo in Spokane. Travel back to the shop. Visit w! Don Boyd about situation.
Job meting wl Don Boyd. Travel back to the site. Tried to blow all reg and prem fuel back into tanks, but we ran into
issues. Could not remove LLD from reg unlead tbn. Discovered that lines to the front fuel islands are teed in transition
sump and we will need another, nitrogen set up to blow all fuel from product lines. 6430 gals of fuel left in the 2 tanks.
Bill with Orrco says that he will not be ready for a fuel delivery until 6 pm tomorrow. Button up site. Travel back to the
shop.
1124117: TF & CM & RH. Load Irks at shop. Pick up more nitrogen and travel to site. Blow reg and prem product lines
back to tank. Remove vapor recovery adapt. on reg and prem tanks and install 4" caps on risers. Tighten cord grip on reg
unlead probe. Blow through 3" vapor riser that is located near transition sump. Unlead tank volume increased by 20 gal.
when we did this. Tried to tighten fill riser into the fill bucket, but fill bucket is broken and fill riser cannot be tightened
any further. Both reg and unlead fill bucket are broken and need to be replaced. Levi is ordering new drain for reg and
prem fill buckets, and finding an expansion plug for 3" vapor riser. Left ABS pads shoved into Vapor riser until we can
gel back with a plug. Clean up and secure job sire.· Returned empty nitrogen bottles to, Oxarc. Travel back to shop.
Unload and load up again for tomorrow. Job meeting wl Don Boyd. Download photos.

1/25/17: Tf & RH & CM. load Irks at shop. Travel to site. Start purging reg unlead product into slip tanks through dispr
at the end of piping runs. After pumping 160 gals, the fuel was still showing phase separation. Checked the fuel in tanks
and found that all reg and prem fuel is conlaminated and phase separated. Also checked the dsl & found that dsl fuel is
also contaminated and very nasty looking. Pumped water out of transition sump near front fuel islands. Pulled tbns from
reg and prem tanks to confirm that the tanks do not slope towards tbns. Reg tank slopes 2.5" towards the fill and the prem
tank slopes .5" towards the fill. Talked to Calvin Wilson & Lisa O'Kelly w/ City Service Valcon. Calvin did some
checking and says that he will bet his job that they did not deliver bad fuel to Jones Chevron. He says that they pulled 4
loads from the Holley terminal yesterday & none of the other sites that they delivered to have had any complaints. Clean
up and secure the job site. Travel back to the shop. Mark Calbaugh w/ DEQ has become involved with this project. G
called him. Fuel levels at time of departure: Reg Unlead - 60", Prem Unlead - 28.S", Dsl - 37''. Job meeting w! Don Boyd.
Call Matt w/ MTM Services for price and ETA to test all 3 tanks on site. Phone meeting w.1 G, to keep him in the loop.
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Invoice Date: 01/27/2017
Customer PO :
Service Order No : 046423
Division : CDA I
Page: 3 of5

COEUR d'ALENE SERVICE STATION EqulpMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854• 7716
Phone :(208)773-0S78

:(20&) 777- I765

Fax

Re ·uested B
0
. · Technician

: 208 777-1765

Authorized

'.ferms

Asset Ta · No.

(l

Due Upon Receipt
Call Type

Bill Type

Salesperson

TROY
DON
JOB
JOB
1/26/17: TF. Job meeting w/ Don Boyd. Sent an email to G, giving him the info on tank testers and letting him know chat
Don and I would be on site@ about 1130 today. I tried to reach Oby phone, but he did nor answer and his voice mail was
full. Called Mr, Singh and lefi a message w/ him also advising when we would be on site,
1/23/17 DB
This SO is the work quoted on SO 11198
G knows we will be on site.
Ship

Whs

9

201
100
201

2
160

2
2
2

I

201
100
214
100
l00
100
214
100
201

Description

Item

ABS Pad Single WI Disposal
•R Sample Kit
Nitrogen• High Capacity
Nitrogen • High Capacity
4 150# BLACK CAP
77720102
•DISPOSE· CONTAMINATED F
90218
90220
70016

•FRT
Expansion Plug 3

Gross

Single Absorbant Pad WI Disposal
Sample Kit
Nitrogen• High Capacity
Nitrogen· High Capacity
4 150# BLACK CAP
TOP SEAL CAP 4 POLY ASSY
Disposal of contaminated fuel and
water • per gallon
Shatterproof Jar, 16 oz.
Jar Lid
400 30 Particulate Filter 30mic
Freight
3" Expansion Plug, T-Handle Style,
Rubber Seal 2.94" up to 3.25"

Price

1.80
15.00
125.00
125.00
49.18
60.77
2.00

1.80
15.00
125.00
125.00
49.18
60.77
1.00

16.20
IS.00
125.00
125.00
98.36
60.77
160.00

14.55
13.83
11.38
0.00
84.13

14.55

13.83
11.38
10.48

29.10
27.66
22.76
10.48
84.13

84.13

Material Subtotal:
Name

Description

Date

Bill Type

Extended

Bill Hours

Rate

774.46
Exhmded

Troy Fairchild

0112312017

Labor

Regular

1.00

89.00

89.00

Troy Fairchild

01/23/2017

Travel

Regular

0.2S

89.00

22.25
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Service Order No: 046423
Division : CDA I
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CoeuR d'AlENE SERVICE STATION EqulpMENT, INC.
118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sa1es@cdasse.com
B~IJ'~.: .JO~ijq_lQ

'Loeatioai: .SONOIO'
-~>

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax :(208) 777-1 765

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

-

'','f'>"' ,,

.i

Fax : 208 777-1765

.z'Authorlud
G

Technician

Salesperson

/!

Terms

As;etT• No.

Due Upon Receipt
' CallType

Bill Type

01/23/2017

Labor

JOB
Regular

1.25

89.00

111.25

Troy Fairchild

01/23/2017

Travel

Regular

0.50

89,00

44.50

Troy Fairchild

01/23/2017

Labor

Regular

0.25

89,00

22.25

Troy Fairchild

01/23/2017

Travel

Regular

0.50

89,00

44.50

TROY
Troy Fairchild

DON

JOB

Troy Fairchild

01/23/2017

Labor

Regular

0.50

89.00

44.50

Troy Fairchild

01/23/2017

Labor

Regular

1.00

89.00

89.00

Troy Fairchild

01/23/2017

Travel

Regular

0.25

89.00

22.25

Troy Fairchild

01/23/2017

Labor

Regular

3.00

89,00

267.00

Troy Fairchild

01/23/2017

Travel

Regular

0.25

89.00

22.25

Robert Holquin

01/23/2017

Labor

Regular

3.50

89.00

3 I I.SO

Robert Holquin

01/24/2017

Labor

Regular

7.00

89.00

623,00

Troy Fairchild

01/24/2017

Labor

Regular

1.00

89.00

89.00

Troy Fairchild

01/24/2017

Travel

Regular

0.25

89.00

22.25

Cimarron Moore

01/24/2017

Travel

Regular

0.25

89,00

22.25

Cimarron Moore

01/24/2017

Labor

Regular

4.25

89.00

378.25

Cimarron Moore

01/24/2017

Travel

Regular

0.25

89.00

22.25

Troy Fairchild

01/24/2017

Labor

Regular

4.00

89.00

356.00

Troy Fairchild

01/24/2017

Travel

Regular

0.25

89.00

22.25

Troy Fairchild

01/24/2017

Labor

Regular

1.00

89,00

89,00

Troy Fairchild

01/25/2017

Labor

Regular

0.50

89.00

44.50

Troy Fairchild

Ol/2S/2017

Travel

Regular

0.25

89.00

22.25

Troy Fairchild

01/25/2017

Labor

Regular

5.00

89.00

445.00

Cimarron Moore

01/25/2017

Labor

Regular

0.25

89.00

22.25

Cimarron Moore

01/25/2017

Travel

Regular

0.25

89.00

22.25

Cimarron Moore

01/25/2017

Labor

Regular

5.25

89.00

467.25
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lnvolct Date: 0l/27/2017
Customer PO :
Service Order No : 046423
Division : CDA I
Page: 5 of5

COEUR d'ALENE SERVICE STATION EqulpMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854- 7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

Re uesCed B

Au·chor~

G

G
Salesperson

Technician

DON

: 208 777-1765
• ·';

0

X:if,rms

Asset Ta

Due Upon Receipt
Call Type

No.

Bill Type

TROY
Cimarron Moore

01/25/2017

Travel

JOB
Regular

0.25

89.00

22.25

Cimarron Moore

01/25/2017

Labor

Regular

0.25

89.00

22.25

Troy Fairchild

01/25/2017

Travel

Regular

0.25

89.00

22.25

Troy Fairchild

01/25/2017

Labor

Regular

3.75

89.00

333.75

JOB

Robert Holquin

01/25/2017

Labor

Regular

6.50

89.00

578.50

Troy Fairchild

01/26/2017

Labor

Regular

0.50

89.00

44.50

Jroy Fairchild

01/26/2017

Travel

Regular

0.25

89.00

22.25

Troy Fairchild

01126/2017

Labor

Regular

4.00

89.00

356.00

Labor Subtotal :

5,139.75
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Northwest Environmental Solutions, Inc.

Compliance Test- Idaho DEQ

January 31, 2017

Test Performed:
Pressure Decay Certification

Prepared For: Jones Chevron and Deli
Chevron
4020 E Seltice Way
Post Falls, Idaho. 83854-7716

Technician: Kevin Wilkerson

ICC Certification Numbers:

5012674-Ul
5012674•U2
S012674-U3
5012674•U4
5012674-US
5012674-U7
5012674
5012674
A32403
25272

UST Install/Retrofit
UST Decommissioning
UST Tank Testing
UST Cathodic Protection
AST Install/Testing
WA. State Site Assessment
PSCAA Vapor Testing
PSCAA Installation
Veederroot TLS2S0-450
Oregon - UST Service

02/06/18
06/10/17
01/19/18
05/07/18
02/02/18
09/21/17
03/13/17
03/28/17
U/15/16
11/26/17

Expiration

Comments: See Helium Test Data.

Mailing Address: PO Box 1583 Sumner. WA. 98390
253·241·6213(P) 360-872-0699 (F) 11esi11c@IJQ.tm ail.i;om

Exhibit D

Farmers 018
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Northwest Environmental Solutions, Inc.

WASHINGTON OREGON GASOLINE VAPOR CONTROL COMMITTEE

This form wlll be accepted by any State
or Local Air Pollullon Agency requiring

For Agency Use only
Reviewed by_ _ _ __

compliance 1estJ1tg on gas station vapor
recovery equipmentwilhln the States of
Washington or Oregon

Date_ __
_Palled
_Failed
(Allach reasons for test failure to this form)

Pressure Decay Test CARB Test Procedure TP-201.3 or
Procedure in CARB Executive Order for Stage 2 Equipment
Station Name: Jones Chevron

Air Agency Registration No.

Address: 4020 East Seltice Way
City, State: Post Falls, 10. 83854

Testing Company:
NW Environmental Solutions, Inc. PO Box 1583 Sumner, WA. 98390 {253) 241-6213
Type of Stage 1: Dual Point Type of Stage 2 System: Wayne
Tanks Manifolded? Yes
Total Noules:

Test Date: January 31. 201717:3S-18:56
Tested vvith vapor cap: Off

n

Tank Information

Tank#l-92%

Tank 112-87%

Tank 113-0iesel

Nof Noules

12

12

2

Total if Manifolded

Capacity

12090

12090

10310

34490

Product
Ullage

2776

7737

3528

14041

9314

4353

6782

20449

.

Percentage Ullage

.

59.5%
Percentage Ullage = ullage O tank capacity x 100 (each tank ullage shall be greater than 500 but less than 25,000 gallons)
Test Results

If Manifolded
Initial Pressure
Pressure after 1 min
Pressure after 2 min
Pressure after 3 min
Pressure after 4 min
Pressure after 5 min

2.0'' H20
"H20 2.0

"H20 1.99
"H20 1.98

MH20 1.98
"H2O 1.97

comment§· Nooe
Allowable pressure from table (TP,201.3 or applicable CARB Exec Exhibit 11): 1.95

Po11ed •· Not Volic! {Oie5e/ Atwcl,ed)

Note: Person conducting the test: Kevin Wilkerson
lank owner or authorized representative:

Signature ,

Oate: January 31, 2017

Print Name_ _ _ _ _ _ __

Signature_ _ _ _ _ _ __

Date:_ _ _ __

WOGVACC Pressure Decay Test LCV: PSAPCA Updated 7/9/97

Mailing Address: PO Box 1583 Sumner, WA. 98390
253-241-6213(P) 360-872-0699 (f) nesinc@hotmail.com
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Northwest Environmental Solutions, Inc.

rwn;;;srr--

77iiZi

Helium Test •
Site:

Jones's Chevron

January 31, 2017

4020 East Seltice Way
Post Falls, Idaho. 83854-7716
Ul-Super Unleaded

2 psl-1 Hour

Pass

Helium

U2-Unleaded

2 psl-1 Hour

Pass

Helium

U3- Diesel

2 psi-1 Hour

Pass

Helium

Note: No pressure

loss -test with Helium and Nitrogen.

Comments: Arrived on site 17:45. This test is being perform for product Phase separation. The fuel was
removed, cleaned (?) and repurged. I looked at previous invoicing and saw the leak detectors were
removed to purge the product lines it but did not state they removed the check valves as well to properly
blow back the product lines. The contractor stated possible issues from the west end. I opened the
transition sump and looked for obvious Issues as well as the dispensers and didn't notice anything obvious.
According to the site notes we observed

a broken 2-point vapor adaptor and cap on the

unleaded tank.

This was replaced by GC on site, I reconnected the copper discharge lines on the leak detectors to
eliminate any more vapor or testing release. The site has one common 3" vent line with a pressure vent
cap. Note: This needs to be corrected at a later date to properly eliminate the Diesel of cross
contamination or flash point issues. Set up site for testing - Observed old "V" Style vapor recovery,
opened both 4" vapor cap manways they have been removed and GC installed 4" caps. This systems is
single point fuel drop with no vapor recovery. The vapor recovery Is tied Into

alt (3) UST's - Unleaded,
fill caps remaining

Super and Diesel. Performed initial pressure decay test - the system passed with

attached. Once removed there Is a pressure drop. For testing purposes the system passes but Is not valid
since the Diesel is still connected. Opened all dispensers and verified the vapor piping Is properly capped
under the dispensers. No vacuum has been applied to this test. The unleaded has approx. l.25" of fuel on
the ATG, the system needs to be polished, recleaned and correctly purged. I would suggest to replace
existing probes and floats with Phase separation kits (VR #0886100-000), I would also recommend the
tank cleaning company to remove the turbine and clean properly at both tank ends. Upon completion, I
will leave the site as I found it. NES will be held harmless from any past, present or future cross
contamination, phase separation, spillage or release of any kind.

Kevin Wilkerson - NES

ICC- 5874113-U 1•U7

Mailing Address: PO Box 1583 Sumner, WA. 98390
253•241-6213(P) 360-872-0699 (F) nesinc@hotmail.com
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Northwest Environmental Solutions, Inc.

Precision Tank and Test Data
Site:

Jones's Chevron
4020 East Seltice Way
Post Falls, Idaho. 83858

' 'Pio*cfvc't

'

'Tc1t

.

•

1 m'ie

IO

'
;,

~

'

'

January 31, 2017

lu1bt1Jt ·,

T,Hll<•llile

l\·ak

M,1h•11al

!)~tecw,

SW,(lW
,;'';;

nfank

. Red•·

suri,er

Jacket

vv ,• r,,,1 ' ' '

l(Y

'

't~jk BJ"te

tlc,lding

1"11••,~111 i;

'p,,~~,r.,;1 .

(jl'H

Pt!)\SU!I'
1

;,-

*

'

"'

~

· .· Pass

'SW Steel

•

Tank

OW-SW
Line

#2Tank
Unleaded

1 Hour

#3Tank
Diesel

1Hour

Red
Jacl<et

SW Steel
Tank
OW-SW

Pass

Line

Red
Jacket

SW Steel
Tank
OW-SW

Pass

line
#1 Ullage

:15

2 psi

Pass

:lS

2 psi

Pass

:lS

2 psi

Pass

Super
#2 Ullage
Unleaded
#3 Ullage
Diesel

Tolerances:

+ -.050 gph
+-.010gph
+ -.025 gph
3 gph

Tanks
Product Lines
Suction Lines
Leak Detectors

CSLD- Pass

Comments: Tanks (3) Cathodic Protection, Lines DW Environ and SW (OPW?) tn transition sump.
Technician: Kevin Wilkerson

ICC Certification # S012674-U3 E><p. 01/18

Signature:

Mailing Address: PO Box 1583 Sumner, WA. 98390
253-241-6213(P) 360-872-0699 (F) nesinc@llotmail.com
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Cindy Call
From:
Sent:
To:

Subject:

Hurley, Timothy <Timothy.Hurley@EnvistaForensics.com>
Friday, July 21, 2017 4:48 PM
Cindy Call
Re: ABS 3007877297

HI Cindy,
I do not have any photos. The reference to photos at the end our our report is a standard paragraph that is In our
reports. Please let me know If you have any questions.

Best Regards,
Tim Hurley
Envlsta Forensics

248-786-9311. (Cell)

Sent from my IPhone
On Jul 21, 2017, at 6:32 PM, Cindy Call <cindv.call@farmersinsurance.com> wrote:
Tim,
Th,rnk you. I very much appreciate the explanation.
Your 2/2.0/17 report states you have photos -would you please forward them to me for the insured's
attorney' Thanks c1gain.

Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Claims
(360) 921-9968 cell
(877) 217-1389 fax (Please write your claim# on faxed documents)
cindj!.C<i!H@farme<sinsurance con}

Mailing Address:
Mid Century Insurance Company
Farmers National Document Center
PO Box 268994
Oklahoma City OK 73126-8994

From: Hurley, Timothy (mailto:Timothy.Hvrlev@EnvistaForens1cs.com)
Sent: Friday, July 21, 2017 2:21 PM
To: Cindy Call <cindv.catl@farmersinsurance.com:>

Subject: RE: ABS 3007877297
Hi Cindy,

1

Exhibit E
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I under5tand that the insured attorney has stated that he thinks the cause of loss is "risers and vapor
were damaged by ice in the sumps, and that subsequent thawing allowed water Intrusion".

As noted in Envista's report dated February 20, 2017, CDASSE noted that the ATG manholes on each UST
were full of ice and water. COASSE replaced the seal caps located on the top of the riser for the ATG
probe on the diesel and premium unleaded UST's. Also, CDASSE found the vapor recovery manholes
were full of ice The seal cap on the vapor recovery risP.r on the regular unleaded UST was cracked and
the plunger was not sealing.
Envista's professional opinion is that ice would not cause dam;iee to the seals located inside the cap of
the probe or vapor risers. Envist.i's profess·,onal opinion is that the seal oft he v;ipor recovery cap would
need to be in disrepair in order for water to get in between the top of the plunger and underside of the
cap. If water was able to get in between the plunger and the cap, then it is conceivable that the cap
could crack if the water froze.
Envista can Inspect the original caps, seals, vapor plunger equipment if the insured is still in possession
of the equipment to verify the extent of darn age and cause of loss. If the insured has photos of the
subject equipment at the time of the loss, Env:sta can review the photos as well.
Our report is based on information made available to us at this time. Should additional information
become available, we reserve the right to determine the impact. if any, of the new information on our
opinions and conclusions and to revise our opinions and conclmions if necessary and warranted by the
discovery of additional lnformation.

Thank you for allowing us to prnvicte this service. If you have any questions or need addit1011al
assistance, plea,e call
Best Regards,
Tim Hurley

Timothy Hurley

Senior Technical Consultant
Mechanical/Electrical
Envista Forensics
0: +l 734 656 0088
M: +1 248 786 9311
(1,:ii•

From: Cindy Call {mailto:cindy.call@fMm ers1nsurance.com J

Sent: Thursday, July 20, 2017 7:35 PM
To: Hurley, Timothy <Timothy.Hurley@fnvlstaForensics.com>
SubJect: FW: ABS 3007877297
Tim - please respond to this as soon as possible. It's been 10 days already.

Best regards,
Cindy Call, AIC
Special Commercial Claims Representative
Commercial Property Claims
2
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Electronically Filed
4/17/2018 2:27 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Bobee Deglman, Deputy Clerk

1
2
3
4

Douglas Dick
Phillabaum, Ledlin, Matthews & Sheldon
1235 North Post Street, Suite 100
Spokane, Washington 99201
509-838-6055
509-625-1909
doug@spokelaw.com

5
6
7

IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY

8
9

ABK, LLC, a limited liability company,

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

CV-17-0005916

PLAINTIFF’S RESPONSE IN
OPPOSITION TO DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT

Plaintiff,

10

NO.

v.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

I. INTRODUCTION
This matter arises from an insurance claim submitted by ABK, LLC to Mid-Century
Insurance Company for water intrusion into ABK’s underground gas storage tanks. Mid-Century
denied coverage for the loss, claiming that the water intrusion resulted from “negligent
maintenance.” Mid-Century has offered no competent evidence that ABK’s maintenance of the USTs
was negligent. It has offered no evidence as to what level of maintenance is required or what level
of maintenance was performed. Mid-Century simply concludes that because there were some
deficiencies discovered in the UST system, ABK was negligent in maintaining it.
Although there are regulations pertaining to the maintenance, monitoring and inspecting the
USTs themselves, there are no regulations relating to the maintenance of sumps, cap seals or risers
that Mid-Century asserts were damaged. Therefore, Mid-Century imposed an arbitrary standard —
that any failure must be the result of negligent maintenance.

26
PHILLABAUM LEDLIN MATTHEWS
& SHELDON, PLLC

27
28

PLAINTIFF’S RESPONSE IN OPPOSITION
TO MOTION FOR SUMMARY JUDGMENT - 1

ATTORNEYS AT LAW
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1
2

Moreover, even if there were ‘negligent maintenance,” the resulting or ensuing loss of that
negligence is covered under the policy.

3

II. DISPUTED FACTS

4

Mid-Century’s purported expert, Timothy Hurley, expressed his opinion that “UST’s are

5

required to perform annual inspections of release detection and spill containment equipment to verify

6

equipment is in proper condition.” Decl. of D. Dick, Ex. A. ABK retained its own expert who opined

7

that no such inspections are required. Decl. of B. Thomas., Ex B. Even if annual inspections were

8

required, ABK complied with the requirement. ABK’s UST tanks were inspected by the Idaho

9

Department of Environmental Quality (“DEQ”) on June 28, 2016, seven months prior to the loss.

10

Decl. of D. Dick, Ex. B. No maintenance or deficiencies were noted. Id.

11

Coeur d’Alene Service Station Equipment, Inc. (“CDASSE”) was one of the service

12

providers that worked on the USTs after the loss. CDASSE had performed regular servicing of the

13

UST tanks and other equipment prior to the loss. Id. Ex. C. There was no recommended maintenance

14

to the UST systems that was not performed. Id.

15

After the repairs were made and the sump caps and vapor riser were replaced the tanks were

16

refilled. Yet, the water again infiltrated the USTs. Id., Exs. C & D. For this reason, Mr. Hurley could

17

not opine as to what caused the infiltration. Mr. Hurley stated in his report:

18
19
20

[I]t is noted that the precise reason that phase separation was detected after CDASSE
performed the product line cleaning on January 24th is not known at this time. The
integrity of the regular unleaded and premium unleaded UST systems have been
confirmed to be tight with no reported leaks that would enable water intrusion and
resulting phase separation since the repairs were performed by CDASSE.

21

Id., Ex. D.

22

Don Boyd, an employee of CDASSE concluded:

23
24

It is our understanding the Unlead (sic) tank settled down and stayed water free
coming to the conclusion that water was entering the tank from below grade of the
spill bucket, 3" vapor line quit burping static water and ground water from run off
had about run its course.

25
Id., Ex. E.
26
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1

Therefore, there is no evidence or opinion that the sump cap seals were the cause of the water

2

intrusion. Nor is there any evidence that the purported “negligent maintenance” was the cause of the

3

water intrusion.

4

III. LEGAL ANAYLSIS

5

A.

6

Summary judgment is only appropriate where “the pleadings, depositions, and admissions

7

on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact

8

and that the moving party is entitled to a judgment as a matter of law.” I.R.C.P. 56(c) (2015). All

9

disputed facts must be liberally construed in favor of the nonmoving party, and all reasonable

10

inferences from the record must be drawn in favor of the nonmoving party. Mackay v. Four Rivers

11

Packing Co., 145 Idaho 408, 410, 179 P.3d 1064, 1066 (2008); Mendez v. Univ. Health Servs. Boise

12

State Univ., 163 Idaho 237, 409 P.3d 817, 822 (2018).

Summary Judgment Standard

13

In this case, summary judgment is not proper because (1) there was never any determination

14

of what caused the water to infiltrate the USTs; (2) conflicting facts exist as to whether the USTs

15

were negligently maintained; (3) conflicting facts exist as to the source of the water; (4) the ensuing

16

loss provision of the Mid-Century policy covers any resulting loss that occurred from the purported

17

negligent maintenance.

18

B.

19

Idaho courts construe insurance contracts in a light most favorable to the insured and in a

20

manner which provides full coverage for the indicated risks rather than narrowing its protection.

21

Cascade Auto Glass, Inc. v. Idaho Farm Bureau Ins. Co ., 115 P.3d 751, 754 (Idaho 2005). The

22

burden is on the insurer to use clear and precise language if it wishes to restrict the scope of coverage

23

and exclusions not stated with specificity will not be presumed or inferred. Clark v. Prudential

24

Property and Cas. Ins. Co., 66 P.3d 242, 245 (Idaho 2003); Hamilton v. Associated Indem. Corp.,

25

No. CV-07-141-N-BLW, 2008 WL 711375, at *2 (D. Idaho Mar. 14, 2008).

Standard for Policy Interpretation in Idaho

26
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1

In the absence of ambiguity, “contracts for insurance must be construed as any other and

2

understood in their plain, ordinary and proper sense, according to the meaning derived from the plain

3

wording of the contract.” Casey v. Highlands Insurance Co., 100 Idaho 505, 509, 600 P.2d 1387,

4

1391 (1979). However, it is fundamental that not only are insurance contracts strictly construed

5

against the drafter, Linscott v. Rainier National Life Insurance Co., 100 Idaho 854, 606 P.2d 958

6

(1980); Abbie Uriguen Oldsmobile Buick, Inc. v. United States Fire Insurance Co., 95 Idaho 501,

7

511 P.2d 783 (1973); Stephens v. New Hampshire Insurance Co., 92 Idaho 537, 447 P.2d 14 (1968),

8

but also where there is ambiguity in interpreting insurance exclusions, any doubt must be resolved

9

against the insurer. Farmers Insurance Group v. Sessions, 100 Idaho 914, 607 P.2d 422 (1980).

10

Moreover, the converse of Casey also applies — that where there is ambiguity, the court is not

11

confined to the wording of the contract, but should consider extrinsic matters such as the intent of

12

the parties, the purpose sought to be accomplished, the subject matter of the contract, and

13

circumstances surrounding the issuance of the policy. See Seeburg Corporation of Delaware v.

14

United Founders Life Insurance Company of Illinois, 82 Ill.App.3d 1034, 38 Ill.Dec. 272, 403

15

N.E.2d 503 (1980).

16

“It is a long established precedent of [Idaho] Court[s] to view insurance contracts in favor

17

of their general objectives rather than on a basis of strict technical interpretation of the language

18

found therein. Where language may be given two meanings, one of which permits recovery and the

19

other does not, it is to be given the construction most favorable to the insured. Stated somewhat

20

differently, an insurance contract is to be construed most favorably to the insured and in such a

21

manner as to provide full coverage for the indicated risks rather than to narrow protection. The

22

Courts do not sanction a construction of the insurer's language that will defeat the very purpose or

23

object of the insurance.” Erikson v. Nationwide Mutual Insurance Company, 97 Idaho 288, 292, 543

24

P.2d 841, 845 (1975).

25
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1
2

C.

The Mid-Century Policy Covers all Causes of Loss Unless Specifically Excluded or

Limited.

3

The coverage-granting language of the Mid-Century policy provides:

4

3. Covered Causes Of Loss
Risks Of Direct Physical Loss unless the loss is:
a. Excluded in SectionB., Exclusions; or
b. Limited in Paragraph A.4., Limitations; that follow.

5
6

Thus, the policy is an “all-risk” policy, meaning it provides coverage for all perils, unless the
7
specific peril is excluded. Leep v. Trinity Universal Ins. Co., 261 F. Supp. 3d 1071 (D. Mont. 2017).
8
The burden is normally on the insured to demonstrate that a loss is covered under the provisions
9
of the insurance contract. Buckley v. Orem, 112 Idaho 117, 120, 730 P .2d 103 7, 1042 (Ct. App.1986).
10
Then the burden shifts to the insurer to show that an exclusion applies. Id. See also Perry v. Farm
11
Bureau Mut. Ins. Co. of Idaho, 130 Idaho 100, 103, 936 P.2d 1342, 1345 (1997). However, because
12
the policy insures all risks, unless specifically excluded, the initial burden falls upon the insurer to
13
prove that an exclusion applies. Id.
14
D.

There is a disputed question of fact as to whether the water intrusion resulted from

15
negligent maintenance.
16
The exclusion primarily relied upon by Mid-Century provides:
17

22

3.
We will not pay for damage caused by or resulting from any of the following
B.3.a. through B.3.c. But if an excluded cause of loss that is listed in B.3.a through
B.3.c results in a Covered Cause of Loss, we will pay for the loss or damage caused
by that Covered Cause of Loss.
...
c. Negligent Work
Faulty, inadequate or defective:
...
(4) Maintenance;
of part or all of any property on or off the described premises.

23

Thus, it is Mid-Century’s burden to prove that the damage was caused by faulty, inadequate

18
19
20
21

24

or defective maintenance.

25
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1

Additionally, the “ensuing loss” provision gives back coverage if the damage resulting from

2

purportedly faulty, inadequate or defective maintenance is not otherwise excluded. Because the

3

Covered Cause of Loss includes all losses other than excluded losses, Mid-Century again has the

4

burden to prove that some other exclusions applies.

5

Mid-Century attempts to distinguish its policy from the cases supporting coverage under an

6

ensuing loss provision by arguing that ABK has the burden of proving a separate and independent

7

Covered Cause of Loss occurred. Opening brief at pg. 14 Footnote 1. However, because Covered

8

Cause of Loss is defined as any loss not excluded, it remains Mid-Century’s burden to prove some

9

other exclusion bars coverage.

10
11

D.

The Ensuing Loss Provision give back coverage for damages resulting from negligent

maintenance.

12

An ensuing loss provision operates as an exception to the policy exclusion. See David J.

13

Marchitelli, WHAT CONSTITUTES “ENSUING LOSS” CAUSED BY WATER DAMAGE WITHIN COVERAGE

14

PROVISION OF PROPERTY INSURANCE POLICY, 14 A.L.R.7th Art. 6 (2016). In the event an ensuing

15

loss provision is triggered, there is coverage, as long as the loss is not otherwise excluded. Id. See

16

also Vision One, LLC v. Philadelphia Indem. Ins. Co., 174 Wash.2d 501, 515, 276 P.3d 300 (2012)

17

(explaining that an “ensuing loss clause operates to carve out an exception to the policy exclusion,”

18

and therefore “limit[s] the scope of what is otherwise excluded under the policy. Such clauses ensure

19

‘that if one of the specified uncovered events take place, any ensuing loss which is otherwise covered

20

by the policy will remain covered.’ ”); Leep v. Trinity Universal Ins. Co., 261 F. Supp. 3d 1071,

21

1078 (D. Mont. 2017).

22

In a case involving insurance policy exclusions similar to Mid-Century’s, the court held that

23

water damage which followed faulty home construction was an “ensuing loss” and was thus covered

24

under an ensuing loss clause. See Eckstein v. Cincinnati Ins. Co., 469 F. Supp.2d 444, 454

25

(W.D.Ky.2007). The applicable policy exclusion, like that involved in this case, was “Faulty
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1

Planning, Construction or Maintenance,” and that policy term contained an ensuing loss clause. Id.

2

In determining that water damage that followed the faulty home construction was covered under the

3

ensuing loss clauses, the court reasoned as follows:

4

Though the policies contain a provision for “resulting” or “ensuing” losses, the
policies do not define those terms. “The words employed in insurance policies, if
clear and unambiguous, should be given their plain and ordinary meaning.”
Dictionary.Reference.com defines ensuing as “to follow as a consequence or result”
or “to take place subsequently.” Courts have defined an ensuing loss as “a loss that
is not directly caused by faulty workmanship or faulty materials, but nonetheless
follows as a chance, likely, or necessary consequence of the loss caused by faulty
workmanship or faulty materials.” . . .

5
6
7
8
Id.
9

As explained in Selective Way Ins. Co. v. Nat'l Fire Ins. Co. of Hartford, 988 F. Supp. 2d
10
530, 538–39 (D. Md. 2013):
11

14

The “faulty workmanship” or “faulty design” exclusion is often drafted in such a way
that loss or damage in the form of the faulty work itself is excluded, but coverage is
afforded for “physical loss or damage resulting from such faulty work.” ... Generally
speaking, an ensuing loss provision does not cover loss directly caused by the
excluded peril (i.e., repair of the faulty work), but rather covers loss caused to other
property wholly separate from the defective property itself.

15

See also, Bartram, LLC v. Landmark Am. Ins. Co., 864 F.Supp.2d 1229, 1235 (N.D.Fla.2012) (Water

16

damage resulting from faulty construction is covered because of the ensuing loss provision); Great

17

N. Ins. Co. v. John Watson Landscape Illumination, Inc., No. 12-CV-25-JED-FHM, 2015 WL

18

1222090, at *3–4 (N.D. Okla. Mar. 17, 2015) (same).

12
13

19

As Mid-Century points out, Idaho appellate courts have not decided the effect of an ensuing

20

or resulting loss provision. Opening brief pg. 12. A number of jurisdictions have held that ensuing

21

loss provisions should be construed broadly, to provide coverage for losses to property that occur

22

as a consequence of an excluded event, as long as the ensuing loss is otherwise covered by the

23

policy. Id. at pg. 13 (collecting cases). Other courts have required that there be a separate and

24

independent cause of loss for the coverage to apply. Id.

25
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1

In Idaho, however, policies are to be construed in a light most favorable to the insured and

2

in a manner which provides full coverage for the indicated risks rather than narrowing its protection.

3

Cascade Auto Glass, Inc. v. Idaho Farm Bureau Ins. Co ., 115 P.3d 751, 754 (Idaho 2005).

4

Exclusionary clauses in a policy must be strictly construed in favor of the insured. Arreguin v.

5

Farmers Ins. Co. of Idaho, 145 Idaho 459, 180 P.3d 498 (2007). Therefore, applying the more

6

limited “separate and independent cause” analysis that Mid-Century suggests would be contrary to

7

Idaho law.

8

The loss in this case (gas contamination) was caused by water, not allegedly faulty

9

maintenance. Faulty maintenance arguably caused the seal caps or risers to fail, which then allowed

10

water to infiltrate the underground storage tanks. Thus, the resulting loss of the allegedly faulty

11

maintenance is covered, unless otherwise excluded.

12

Moreover, because the resulting loss provision of the Mid-Century policy provides coverage

13

of any“loss or damage” not excluded under the policy, a separate and independent cause is not

14

necessary.

15

E.

16

The Exclusions in the Mid-Century policy provide, in relevant part:

17

B.

18
19
20
21
22

The “Water” Exclusion does not Apply.1

Exclusions
1. We will not pay for loss or damage caused directly or indirectly by
any of the following. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in any
sequence to the loss.

...
g.
Water
(1) Flood, surface water, waves, tides, tidal waves, overflow of any body of
water, or their spray, all whether driven by wind or not;
...
(4) Water under the ground surface pressing on, or flowing or seeping through:
(a) Foundations, walls, floors or paved surfaces;

23
24

1

Mid-Century’s coverage denial letter referenced the water exclusion, but the basis for its

25
26

denial was the faulty maintenance exclusion.
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1

(b) Basements, whether paved or not; or
(c) Doors, windows or other openings.

2
3

Mid-Century has not offered any opinion or evidence regarding the source of the water.

4

Therefore, it has not met its burden of proof as to the applicability of either the surface water or

5

ground water exclusions. Mid-Century asserts that it is immaterial whether the water that entered the

6

tanks was surface water or ground water because all water is excluded. Mid-Century is mistaken.

7

The ground water exclusion does not exclude coverage in every instance. Mid-Century

8

interprets the exclusion to exclude “water under the ground surface ... seeping though ... openings.”

9

Opening brief, pg. 10. It then argues (apparently) that the water entered the tanks from some

10

unidentified “opening.” The Court should not adopt Mid-Century’s strained interpretation of the

11

exclusion.

12

“Openings” is not defined in the policy. When words or phases have doubtful or obscure

13

meanings, they are not to be taken alone but rather interpreted in light of the other terms located in

14

the same passage and in light of the purpose of the clause where the term is found. See, Farm Bureau

15

Mut. Ins. Co. v. Carr, 215 Kan., 591, 596 (1974) (applying noscitur a sociis2 rule of contract

16

construction).

17

In M & M Holdings, Inc. v. State Auto Property and Cas, Ins. Co. 2007 WL 1531843 (U.S.

18

Dist. Court, D. Kansas), the court rejected a similar interpretation as Mid-Century proposes here.

19

In M & M Holdings, the insured’s underground storage tank was pushed out of the ground by

20

hydrostatic pressure. The policy excluded “water under the ground surface pressing on, or flowing

21

or seeping though. . . foundations, walls, floors or paved surfaces. . .” The insurer argued that the

22

sub-surface water pressed on the “walls” of the underground tank and, as such, the loss was

23

excluded. The court held that the undefined word “walls” must be construed in the context of the

24

surrounding words and phases in order to determine the intent of the exclusion. The court held that:

25
2

26

Latin for “it is known from its associates.”
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1
2
3

. . . the applicable definition of “walls” for purposes of this contract one that refers
to parts of a building since the other terms listed in the passage, i.e., “foundations,”
“floors,” “basements,” “doors,” and “windows,” are commonly used to describe parts
of a building but are not usually used to describe the outside of an underground
storage tank.

4
Similarly, “other openings,” when read in conjunction with Mid-Century’s policy would not
5
lead a reasonable person to interpret openings as a sump or riser valve for an underground storage
6
tank. “Openings” must be read in the context of the surrounding policy language which, as in M&M
7
Holdings, refers to parts of a building or house.
8
Because Mid-Century has not met its burden of proving the source of the water, summary
9
judgment is improper.
10
F.

The Weather Exclusion Does Not Apply.

11
Mid-Century’s assertion that Weather Conditions exclusion applies should not be given
12
serious consideration. Mid-Century has not even attempted to explain how the weather exclusion
13
applies or how weather contributed in an excluded cause of loss. ABK does not, as Mid-Century
14
suggests, argue that weather conditions contributed to the loss. ABK asserts that there are no
15
exclusions that apply to the loss.
16
G.

The Wear and Tear Exclusion Does Not Apply.

17
Mid-Century states that, “To the extent ABK argues the seals and spill bucket that were
18
designed to prevent water intrusion into gas tanks did not fail due to negligent maintenance, but
19
rather due to wear and tear, any damages stemming from the wear and tear of the seals and spill
20
buckets would likewise not be covered.” Opening brief at pg. 11.
21
Again, Mid-Century has offered no evidence or opinion that wear and tear caused the water
22
intrusion. Nor is it ABK’s burden to prove Mid-Century’s “if it’s not one, it’s the other” theory. The
23
wear and tear exclusion fails for the same reason as the negligent maintenance exclusion fails —
24
Mid-Century has not proven that there was wear or tear, nor that wear and tear caused the loss.
25
H.

ABK’s Bad Faith Claims Cannot Be Dismissed as a Matter of Law.

26
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1

ABK’s bad faith claims stem from the fact that Mid-Century denied the claim without ever

2

determining the cause of the loss and misconstrued the policy to such an extent that coverage was

3

not fairly debatable. Because Mid-Century has not proven that any of the exclusions it now relies on

4

to deny coverage are applicable, coverage must be afforded. If coverage is afforded, then it is a

5

question of fact as to whether Mid-Century acted in bad-faith.

6
7
8
9

III. CONCLUSION
For the foregoing reasons, defendant’s motion for summary judgment must be denied in its
entirety.
DATED this 17th day of April, 2018.

10
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Douglas Dick
Attorneys for Plaintiff

12
13
14
15
16
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1

CERTIFICATE OF SERVICE

2

I declare under penalty of perjury of the laws of the Washington that on the 17th day of April,
2018, a true and correct copy of PLAINTIFF’S RESPONSE IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT, to which this declaration is attached, was served by the method indicated
below, and addressed to the following:

3
4
5
6

Jeffrey A. Thomson
Elam & Burke, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, Idaho 83701

[ ]
[ ]
[ ]
[X]
[X]

U.S. Mail
Hand Delivered
Overnight Mail
Fax: 208-384-5844
Email: jat@elamburke.com

7
8
DATED: April 17th 2018
9
10
/S/ SHANNAN SHELDON
Shannan Sheldon

11
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16
17
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20
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Electronically Filed
4/17/2018 2:27 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Bobee Deglman, Deputy Clerk

1
2
3
4

Douglas Dick
Phillabaum, Ledlin, Matthews & Sheldon
1235 North Post Street, Suite 100
Spokane, Washington 99201
509-838-6055
509-625-1909
doug@spokelaw.com

5
6
IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY

7

8
9

ABK, LLC, a limited liability company,
Plaintiff,

10
11

12

15
16

17
18
19
20
21

22
23

24
25

CV-17-0005916

DECLARATION OF DOUGLAS
DICK

v.

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

13

14

NO.

Defendant.
DOUGLAS DICK, declares and states as follows:
1.

I am one of the attorneys for plaintiff ABK, LLC. I am over the age of 18 and

competent to be a witness.

2.

Timothy Hurley expressed his opinion that "USTs are required to perform annual

inspections of release detection and spill containment equipment to verify equipment is in proper
condition." Attached as Exhibit A is a true and correct copy of an email dated June 27, 2017 from
Timothy Hurley to Jolynn Pierce produced by defendant.

3.

ABK' s UST tanks were inspected by the Idaho Department of Environmental Quality

("DEQ") on June 28, 2016. Attached as Exhibit B is a true and correct copy of the DEQ's report
dated June 28, 2016.
4.

Coeur d'Alene Service Station Equipment, Inc. ("CDASSE") was one of the service

providers that worked on the US Ts after the loss . CDASSE had performed regular servicing of the

26
PHILLABAUM LEDLIN MATIHEWS
& SHELDON, PLLC
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1

UST tanks and other equipment prior to the loss. Attached as Exhibit C is a true and correct copy

2

of CDASSE's maintenance records.

5.

3
4

Hurley dated February 20, 2017.

5
6

6.

Attached as Exhibit Eis a true and correct copy of the report submitted by Don Boyd

dated April 11, 2017.

7
8

Attached as Exhibit D is a true and correct copy of the report submitted by Timothy

I declare under penalty of perjury of the laws of the state Idaho the foregoing is true and
correct.

9

A

DATED this

/6 day of April, 2018.

Douf d~

10
11
12
13

CERTIFICATE OF SERVICE

14

I declare under penalty of perjury of the laws of the Washington that on the -11.th day of
April, 2018, a true and correct copy of the DECLARATION OF DOUGLAS DICK, to which this
declaration is attached, was served by the method indicated below, and addressed to the following:

15
16
17
18

Jeffrey A. Thomson
Elam & Burke, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, Idaho 83701

[ ]
[ ]
[ ]
[ X]
[ X]

u_s. Mail
Hand Delivered
Overnight Mail
Fax: 208-384-5844
Email: jat@elamburke.com

19
DATED: April

20

17th, 2018

21

ISi SHANNAN SHELDON
Shannan Sheldon

22
23
24
25

F:\Users\Shannan\ABKLLC\PLD\Decl-DDick.wpd
#175011
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Hurley, Timothy
From:

Sent:
To:

Cc:
Subject:
Attachments:

Jolynn Pierce <jolynn.pierce@farmersinsurance.com>
Wednesday, June 28, 2017 1:20 PM
Hurley, Timothy
Jolynn Pierce
RE: ABS 3007877297
ABS atty email.pdf

Thank you Tim,
Would you please review the attached email from the attorney for ABS?
He says he thinks the cause of loss is "risers and vapor were damaged by ice in the sumps, and that subsequent thawing
allowed water intrusion".
How would you respond to this?
Thank you,
Mid-Century Insurance Company
Jolynn Pierce, CPCU, GCA, AIC
Claims Special Representative Commercial Specialist
Cell (262) 391-7292
CallWave efax (800) 604-9588
jolynn .pierce@farmersinsura nce.com
Mailing address: P.O. Box 268994, Oklahoma City OK 73126-8994

/ From : Hurley, Timothy [mailto:Timothy.Hurley@EnvistaForensics.com]
Sent: Tuesday, June 27, 2017 1:47 PM
To: Jolynn Pierce <jolynn.pierce@farmersinsurance.com>
Subject: RE: ABS 3007877297
Hi Jolynn,
I do not have any site photos from the insured. The only photos that he provided were photos of the CSLD Tank Test
results that he had daily records for between December 10, 2016 and January 30, 2017.
Regarding required maintenance for underground storage tanks :
UST's are required to perform annual inspections of release detection and spill containment equipment to verify
equipment is in proper compliance . The equipment is verified to be in proper condition and functioning per
specifications. If deficiencies are identified, the insured must work with their vendor to determine the appropriate repair
plan and if reporting to the IDEQ is required . Cathodic Protection with an Impressed Current System also requires that
the system is checked for proper option every 60 days and tested every 3 years.
In addition, when the station has a fuel drop, the fill riser/spill bucket and vapor riser/spill buckets should be inspected
for proper operation to ensure that a fuel drop can be successfully performed. If there are any deficiencies then the
insured should be notified in order to make the appropriate repa irs .
For information purposes only, Idaho Department of Environmental Quality published a new UST compliance
requirement that states by October 2018, all UST owners must perform a monthly inspection to verify equipment is in
'
/good
condition and functioning properly. However, this month inspection is not required to be in effect until next year.
26
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Please let me know if you have any questions . Thank you .
Best Regards,
Tim Hurley

Timothy Hurley
Senior Technical Consultant
Mechanical/Electrical
Envista Forensics

D: +1734656 0088
M: +1248 786 9311

From: Jolynn Pierce [mailto:iolynn.pierce@farmersins ura11ce.com ]
Sent: Wednesday, June 14, 2017 9:30 AM
To: Hurley, Timothy <Tlmothy.Hurley@EnvistaForensics.com>

Cc: Jolynn Pierce <jolynn.pierce@farmersinsurance.com>
Subject: RE : ABS 3007877297

Hi Tim,
Would you please send me copies of the photos related to this loss as the lnsured's attorney has requested those?
Also the attorney asked for a list of the maintenance that should have been performed and when it should have been
performed, can you help with that?
Thank you,
Mid-Century Insurance Company

Jolynn Pierce, CPCU, GCA, AIC
Claims Special Representative Commercial Specialist
Cell (262) 391-7292
CallWave efax (800) 604-9588
jolyn n.pierce@farmersinsurance .com
Mailing address: P.O. Box 268994, Oklahoma City OK 73126-8994

***** PLEASE NOTE***** This E-Mail/telefax message and any documents accompanying this
transmission may contain privileged and/or confidential information and is intended solely for the addressee(s)
named above. If you are not the intended addressee/recipient, you are hereby notified that any use of,
disclosure, copying, distribution, or reliance on the contents of this E-Mail/telefax information is strictly
prohibited and may result in legal action against you. Please reply to the sender advising of the error in
transmission and immediately delete/destroy the message and any accompanying documents. Thank you.*****
***** PLEASE NOTE***** This E-Mail/telefax message and any documents accompanying this
transmission may contain privileged and/or confidential information and is intended solely for the addressee(s)
named above. If you are not the intended addressee/recipient, you are hereby notified that any use of,
disclosure, copying, distribution, or reliance on the contents of this E-Mail/telefax information is strictly
prohibited and may result in legal action against you. Please reply to the sender advising of the error in
· transmission and immediately delete/destroy the message and any accompanying documents. Thank you.*****
27
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Idaho Department of Environmental Quality
Underground Storage Tank Field Inspection Report
nspechon R esu 1t: Fai·1ed
Facility ID:
Facility Name
Facility Address

1-280067
JONES CHEVRON & DELI
E 4020 SELTICE WAY POST FALLS, ID
83854

Inspector
Reason
Inspection
Type

Permission
Active Insurance:
Renewal Date
4/10/2017
Contacts
Contact Type
Class A Operator
since 1/1/2016
Class B Operator
since 1/1/2016

Inspection Date: 6/28 2016
MARC KALBAUGH
3 yr Compliance

Yes

Financial Resp. Met: Yes
Insurance Type
State Fund

I
I

Operator Training Results: Passed
Contact Information
Gagandeep (G) Singh Raibhatti, Email: Joneschevron@gmail.com
Gagandeep (G) Singh Raibhatti, Email: Joneschevron@gmail.com

Tank ID: 1 - Currently In Use (12000 gallons) - Installed: 1/1/1983
Construction
Cathodically Protected Steel (Impressed
Premium Gasoline
Substance
Current)
Tank Options
Spill Prevention
Flaooer, Spill Protected
Release Detection
Automatic Tank Gauging
Pipin2- 1
Construction
Flexible (Environ)
I Pomo Tyoe
I Pressurized
Pipine Options
Double-Walled
Release Detection
Continuous Int. Dbl. Wall Monitor, Mechanical line leak detection
.2 GPH Method
Continuous Int. Dbl. Wall
13GPH Method
Mechanical line leak detection
Monitor
Tank ID: 2 - Currently In Use (12000 ga llons)- Installed: 1/1/1983
Construction
Cathodically Protected Steel (Impressed
I Substance Regular Gasoline
Current)
Tank Options
Spill Prevention
Flaooer, Spill Protected
Release Detection
Automatic Tank Gauging
Pipine;- 2
Construction
Flexible (Environ)
I PumpTvp e
I Pressurized
Pioin2 Ootions
Release Detection
Continuous Int. Dbl. Wall Monitor, Mechanical line leak detection
.2 GPH Method
Continuous Int. Dbl. Wall
3 GPH Method
Mechanical line leak detection
Monitor
Tank ID: 3 - Currently In Use (10000 gallons)- Installed: 1/1/1983
Construction
Cathodically Protected Steel (Impressed
Substance
Diesel
Current)
Tank Options
Spill Prevention
Flaooer SoiU Protected
Release Detection
Automatic Tank Gauging

I

I

I

I

I

I

I
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I
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Piping-- 3
Construction
Pipin2 Ootions
Release Detection
.2 GPH Method

Flexible (Environ)
I Pump Type
I Pressurized
Double-Walled
Continuous Int. Dbl. Wall Monitor, Mechanical line leak detection
Continuous Int. Dbl. Wall
Mechanical line leak detection
GPH Method
Monitor

13

.

I

arrativc Comments
As of January 2016, G took over the site as General Manager/Operator of the system. The previous operator did not provide
any of the UST compliance information in the changeover. As a result, CRO rescheduled the inspection in order to allow the
new operator to gather the compliance info and take the online training. Therefore, in review of the tank and piping release
detection records from the ATG, 2015 tank leak records were present however; SS status only had 2016 records present. All
other records were present given the extra time allowed to the operator.

Sump Sensors for all dispenser locations except 9/10 11/12 13/14 (11-14 share the same UDC after a dispenser upgrade) show
up on the SS report from the ATG . Checked configuration in the two dispensers (9 thru 14) and verified that the interstice is
plugged. The longest piping run in this location is 71' (disp 9/10) from the tanks.
Note: unleaded pipe has APT and OPW, Premium has Environ and OPW, and Diesel has APT and Environ sections. To make
it simple all pipes were labeled as being environ pipe.
Note: operator must fix the sensor in Dispenser 1/2 or keep a log for manual interstitial monitoring.
In order to clear the violation for interstitial monitoring, please sign the enforcement letter and send in Sensor Status report
showing all the sump sensors in normal position. If it is decided that the sensor in Disp 1/2 will be manually monitored, please
submit a copy of the manual monitoring log you plan to use to meet the requirement.

Violations
TANK 1 (Containing Premium Gasoline with Capacity of 12000 gallons): PIPE 1
Violation# 1- US EPA: 40 CFR 280.45(b)
Violation Reason: Failure to maintain results of sampling, testing or monitoring for release detection for at least one (1) year
or failure to retain results of tightness testing until next test is conducted
Required Action: Ensure 12 months of release detection records are kept. Send DEQ next month's records.
Enforcement: Formal Warning

TANK 2 (Containing Regular Gasoline with Capacity of 12000 gallons) : PIPE 2
Violation# 2- US EPA: 40 CFR 280.45(b)
Violation Reason: Failure to maintain results of sampling, testing or monitoring for release detection for at least one (1) year
or failure to retain results of tightness testing until next test is conducted
Required Action: Ensure 12 months of release detection records are kept. Send DEQ next month's records.
Enforcement: Formal Warning
TANK 3 (Containing Diesel with Capacity or 10000 gallons): PIPE 3
Violation# 3- US EPA: 40 CFR 280.45(b)
Violation Reason: Failure to maintain results of sampling, testing or monitoring for release detection for at least one (1) year
or failure to retain results of tightness testing until next test is conducted
Required Action: Ensure 12 months of release detection records are kept. Send DEQ next month's records.
Enforcement: Formal Warning

DISCLAIMER: This document does not constitute a final determination of compliance status with either the Idaho
Environmental Protection and Health Act, Idaho Code§§ 39-101, et seq.; the Idaho Underground Storage Tank Act,
Idaho Code §§ 39-4801, et seq.; or any rules promulgated, permits issued, or consent or judicial order entered into

Page 2 of 3
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pursuant to these acts. The Idaho Department of Environmental Quality reserves the right to supplement this
document with additional compliance determinations, and amend, change, or otherwise modify any determination
stated in this document. This document in no way restricts the state of Idaho or the Department of Environmental
Quality from taking action available under law to address past, presen , or future violations of the Jaws
administered by the agency.
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ID TankHelper
Management Plan

This Managem ent Plan is for JONES CHEVRO N & DELI, at E 4020 SELTICE WAY POST FALLS,
ID.
The operator has taken the TankHelp er quiz and is trained for the following roles and responsibilities.

FAClLIT Y l'.\TFOR:VIATION

Facility: JONES CHEVRO N & DELI
Facility ID#:
Location:

UST Resource Specialist:

Date Plan Created: 06/26/201 6

1-280067
E 4020 SELTICE WAY
POST FALLS, ID 83854

Tank 1:

12000

Tank 3:

10000

Tank 2:

12000

Online TankHelp er

tfhis customized management plan has been created I INSTRUCTIONS
to help you:
Read and become familiar with the required duties and deadlines for each equipment
• Identify what equipment and methods of
release preventio n are located at your facility.
Mark important dates on your business calendar.

I

• Outline required duties, deadlines and Record Assign staff (preferabl y the person who filled out
this form) to ensure each task is
Keeping needed for your UST system.
delegated and completed.
• Provide suggested management practices to
further reduce the likelihood of a problem or
release.
• Suggest response to problems if a release is
known or suspected

Perform duties outlined in this document. Documen t UST system activities in your
UST record keeping binder.
Review this managem ent plan once a month with designate d staff to make sure the
proper managme nt of your UST system is being accomplis hed and documented.
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Equipment
Method or
Item

T
Automatic
(1,2,3) Tank.Gauge
(ATG)
(Console)

I

P
Mechanical
(1,2,3) Line Leak
Detector
(Catastrophic 3
gph Leak
Detection)

P
IPiping
Double-Walled
I(1,2,3)
with

Required Duties

Deadlines

Make sure console is set up to run
a minimum of a 0.2 gallon per
hour leak test at least once a
month. Whether you run a test
daily, weekly, monthly or
continuously, at least once a
month achieve a valid passing
test.

Every 30
days

Record
Keeping

Keep the last 12
months ofleak
detection tests.
Keep copies of
third-party
certification for
console and
1
I probes. Keep
copies of all
repair and
maintenance
work done on
the console and

l Recommendations: Best
Management Practices

In the absence of
manufacturer's instructions,
suggest having the console
and probes serviced once a
year by a
manufacturer-certified
petroleum service provider.
Keep the paper roll full.
Check daily for alarms.

·---+------+ -se_n_s_o_rs__
· ___ - { - ~ - - - - - - - - Get a qualified professional to
Once a year Save a copy of I Look in the tank sump
function-test the line leak detector
the tester's last
monthly for visual signs of
once a year. Replace device if it is
report. Save a
leakage.
not functioning.
copy of the
third-party
certification
document.

I

I

. - -- l-----------1 -------------- ----------;.-- ------•1----- -----------Continuous

j Monitoring

Check the console for evidence of Every 30
potential liquid in the
days
double-walled piping at least
I every 30 days. Interstitial space

Keep the last 12
months of sump
sensor events
j ("Sensor
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!

Response to
Problems

Promptly
investigate any
failing or invalid
test results or other
leak alarms. You
may need to
contact a petroleum
service provider for
assistance. Call
DEQ within 24
hours if a release is
suspected.

Suspect a release if
the pump flow is
routinely restricted
(not due to clogged
filters). You may
need to contact a
petroleum service
provider for
assistance. Call
DEQ within 24
hours if a release is
suspected.

Inspect sumps once a year
Promptly
to look for signs of damage, investigate any
wear or leakage. In the
alarms or product
I absence of manufacturer's in the interstitial

(Continuous
Interstitial
With Alarm)

openings in the sumps should be
opened and not blocked. Make
sure the liquid sensors are set
according to manufacturer's
instructions.

I

Normal"). Save
a copy of the
third-party
certification
document.

I

'
II

instructions, sensors should
be serviced annually.

space. You may
need to contact a
petroleum service
provider for
assistance. Call
DEQ within 24
hours if liquid is
suspected in the
interstice. Remove
the liquid.
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1

Tank

;#
/Pipe
#

Equipment
Method or
Item

T
I Spill Bucket
(1,2,3)

Required Duties

Deadlines

Keep spill buckets in good
working order, clean, dry and free
of debris, water and fuel.

Ongoing
and after
each
delivery

Record
Keeping

I

I

T
Automatic
(1,2,3) Shut-Off
Valve
(Flapper)

I
I

·-i
Make sure the overfill flapper arm None. One
will shut off fuel flow when the
time
tank is 95% full. Make sure
i requirement
delivery personnel use tight-fill
j!
adaptors.

Safe Deliveries For each delivery, operator or
T
(1,2,3)
designee must ensure there is
enough room in the tank to accept
the full delivery and any releases
are cleaned up.

lI
I

A copy of the
installation
paperwork.

I

Recommendations: Best
Management Practices
Suggests cleaning out the
spill
bucket as often as
1
· necessary to keep it empty.
Dispose of water, debris
and fuel properly. Inspect
the spill bucket wall, floor,
and seal and drain plug
periodically. Suggest
having the spill bucket
tightness-tested by a
manufacturer certified
petroleum service provider
once a year.

Promptly clean up
any overfills and
properly dispose of
material. You may
need to contact a
petroleum service
provider for
assistance. Call
DEQ within 24
hours if a release is
suspected.

Make sure there is no stick
in the fill pipe blocking
open the flapper valve. Do
not allow the driver to use
the drain plug to vent the
tank in an attempt to finish
the delivery.

Immediately clean
up any overfills
and properly
dispose of material.
You may need to
contact a petroleum
service provider for
assistance. Call
DEQ within 24
hours if a release is
suspected.

I

I Keep a copy of Develop safe fueling
Before,
during and the owner's fuel practices guidance for the
1
after each
delivery
facility. Watch the driver
i practices. If not, during the entire fuel
delivery
delivery.

I
I

I

Response to
Problems

Fill pipes should be
properly identified
so the driver
doesn't put fuel in
the wrong tank.
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I
I

I

get a copy from I
the deli very
I company.
I
--''------------.! ......_ _ _ _ _ ___]

I
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Equipment
Method or
Item

IDeadlines

Required Duties

p
Non-Metal
(1,2,3) Piping
(Fiberglass,
Flexible
Plastic)

Be able to prove by means of
visual inspection or proper
documentatio n that the pipe is
constructed of non-metal material.

p
Galvanic Steel
(1,2,3) Piping
(Sacrificial
Anodes)

Perform a corrosion test every
three years and make sure the
results are -850mV or more
negative. Promptly repair any
anode wiring that is protruding out
of the ground.

T
Impressed
(1,2,3) Current Steel
Tank
(Rectifier)

Record
Keeping

IRecommendations: Best
Management Practices

. Be able to prove
l, that pipe is
i non-metallic.

I

- ---

I

- Test the
_corrosion
system
every three
years.
Retest
within 6
months
after a
repair.
Test the
corrosion
system
every three
years.
Check the
rectifier
every 60
days on an
observation
l.Qg. Retest
within 6
months

If double-walled , make sure
water and product does not
come in contact with piping
inside containment sumps,
If this occurs, promptly
remove the liquid and
properly dispose.

Keep a copy of : Make sure any work done
the last two
j around the UST should be
I corrosion tests. ! done with the knowledge
· that the tank is electrically
isolated from all pipes and
must remain that way.

I

Promptly perform
another test if the
first test fails. If it
fails again, contact
a corrosion expert
andDEQ for

I

further assistance.

I

-

Check the rectifier every 60 days
to ensure operation and proper
current (DEQ recommends
monthly checks). Perform a
corrosion test every three years
and make sure the results are
-850mV or more negative.
Promptly repair any anode wiring
that is protruding out of the
ground. Any major changes in
rectifier current readings should
be investigated by a corrosion
expert.

Response to
Problems

Keep a copy of
Make sure the rectifier is in
the last two
a secure location.
corrosion tests.
Also keep a log
with at least 3 of I
the last 60 day
rectifier
,
1
readings.

I
I

l

-----·----

Contact a corrosion
expert to
investigate if
rectifier goes to
zero in volts or
amps. Promptly
perform another
test if the first test
fails. If it fails
again, contact a
corrosion expert
and DEQ for
further assistance.

I
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I

P
Metal Flex
(1,2,3) Connecto rs
(Not Isolated
From Soil)

I

after a
repair.
1

If isolated, ensure the piping
remains isolated for the operating
life of the system. If protected
from corrosion , perform a
corrosion test every three years
and make sure the results are
-850mV or more negative.

-·- -~---- ------ '------ ------ ----

---- ---- ----·-Promptly perform

Test the
Keep a copy of Ensure that all other metal
corros10n
the last two
componen ts of the UST
system
corrosion tests.
system in contact with soil
every three I
are isolated or cathodically
years.
protected.
Retest
within
6
1
months
after a
- - - · repa_1r_. _ __,__ _ _ _ __ I
i

l

another test if the
first test fails. If it
fails again, contact
a corrosion expert
andDEQ for
further assistance.
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Tank

I#
/Pipe
#

Equipment
Method or
Item

I

T
Financial
( 1,2,3) Responsibility
(PSTF,
Pollution
Insurance)

Required Duties

Deadlines

Record
j Keeping

References

Comments

Recommendations: Best
Management Practices

IResponse to
Problems

l
I

Make sure proof of financial
responsibility (insurance policy,
self-insurance letter, Idaho Fund
document) is readily available.

I

I
I

Documents Keep a copy of
Ensure coverage is current
are updated the insurance
for soil and groundwater
annually
policy.
, releases and off-site
I .
impacts.

I, Gagandeep Raibhatti, have read this document and verify I have received a copy.
Accepted online

I

I

Notify your
insurance company
and DEQ in case of
a suspected release.
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Invoice No : 0056270
Invoice Date: 07/03/2013
Customer PO :
Service Order No : 032006
Division: CDAl
Page: 1 of 1

C OEUR d'ALENE SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON010

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested Bv

:(208) 777-1765

Authorized
Khehra Dharamjit

Terms
NET lODAYS

Asset Ta2 No.

Khehra Dharamjit
Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

ELEC

ELEC

Comments:

POS - Terminal #4 keeps going down.
Service Performed;

6/27/2013: Replaced power brick and brought unit back up.
Ship

I Whs I

1

114

11544-01-RB-V
SIN in-#99010981

Power Brick

370.00

370.00

370.00

-1

199

11544-01-RB-V Core
SIN out #06042170

Power Brick Core

242.00

242.00

-242.00

I

Item

Description

I

I

Gross

Price

128.00

Material Subtotal :
Name

I

Date

I

Description

I Extended

I Bill Type I Bill Hours I Rate I

Extended

Jim Claypool

06/27/2013

Travel

Overtime

0.50 123.00

61.50

Jim Claypool

06/27/2013

Labor

Overtime

0.50 123.00

61.50
123.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

128.00

:

141.70

Sales Tax:

7.98

Total:

277.68

Paid:

277.68

Balance Due :

0.00
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Invoice No : 0056271
Invoice Date : 07/03/2013
Customer PO :
Service Order No : 031946
Division : CDA 1
Page: 1 of I

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d 'Alene , Idaho 83814
(8 00) 727-9179 ~ax (208)664- 0861 sales@cdasse.com

Bill To: JON0IO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone:(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Khehra Dharamiit

Terms
NET lODAYS

Asset Tae No.

Khehra Dharamjit
Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

ELEC

ELEC

Comments:

Network - locate dial in line - Jim Claypool over the weekend
Service Performed;

6/22/2013: Locate dial in line and provided phone number for Verifone dial in. Verifone found corruption in files and
made repairs.
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

Extended

Jim Claypool

06/22/2013

Travel

Overtime

1.00 123.00

123.00

Jim Claypool

06/22/2013

Labor

Overtime

1.25 123.00

153 .75
276.75

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

:

295.75

Sales TiJX:

0.30

Total:

296.05

Paid:

296.05

Balance Due :

0.00
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Invoice No: 0056378
Invoice Date: 07/16/2013
Customer PO :
Service Order No: 032154
Division : CDA 1
Page: 1 ofl

C OEUR d'ALENE SERvicE STATioN EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0IO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Terms

Asset Ta~ No.

Khehra Dharamiit

Khehra Dharamjit

NET l0DAYS

Technician

Salesperson

Call Type

Bill Type

TODD

HOUS

RPS

RPS

Comments:

Slow Flow - Premium 92
Service Performed;

7/15: Tried testing LLD. Could not get LLD to come out of the search mode. Installed new LLD. Could not get LLD to
come out of the search mode more than one time. Purged. PSI got better but not enough to work. Troubleshoot to fuel
bleeding by new discharge o-ring. Installed secondary gasket. Tested many times. Tested good each time.
Ship

I Whs I

1

204

116-056-5

FXlV LEAK DET SPR239

4

204

ABS Pad Single W/ Disposal

Single Absorbant Pad W/ Disposal

I

Item

I

Description

I

Gross

I Extended

Price

349.00

349.00

349.00

1.80

1.80

7.20
356.20

Material Subtotal :
Name

Todd Tucker

I

Date

07/15/2013

I

Description

Labor

I Bill Type I Bill Hours I Rate
Regular

1.50

78.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

[

Extended

117.00
117.00

Item Subtotal :

356.20

Labor/Travel :

117.00

Std. Materials Used:

5.00

Sales Tax:

21.67

Total:

499.87

Paid:

499.87

Balance Due :

0.00

Page 166

...

~

!!I•

jl

:I

.._

I

Invoice No: 0056387
Invoice Date: 07/16/2013
Customer PO :
Service Order No: 032142
Division : CDA 1
Page: 1 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONOlO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested Bv
Khehra Dharamjit
Technician
TODD

:(208) 777-1765
Asset Ta2 No.

Khehra Dharamjit

Terms
NET l0DAYS

Salesperson

Call Type

Bill Type

HOUS

RPS

RPS

Authorized

Comments:
Regular and mid-grade down.
Ship

I Whs I

1

204

400276903

4

204

ABS Pad Single W/ Disposal

Single Absorbant Pad W/ Disposal

1.80

1.80

7.20

1

214

111-661-5-V

CAPACITOR 1.5HP

49.88

49.88

49.88

1

214

079-250-1-V

RELAY

50.00

50.00

50.00

1

214

072-240-5

DISCHARGE SEAL BLUE

11.20

11.20

11.20

1

214

072-718-1

PACKER ORING VlT NEW#

49.00

49.00

49.00

I

Item

I

Description

PMA 150 l .5hp Rpl Turbine

I

Gross

Price

759.00

759.00

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
759.00

926.28
Extended

Todd Tucker

07/15/2013

Labor

Regular

3.25

78.00

253.50

Todd Tucker

07/15/2013

Travel

Regular

0.25

78.00

19.50

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

273.00

Item Subtotal :

926.28

Labor/Travel :

273.00

Mileage:

14.00

Std. Materials Used:

5.00

Sales Tax:

55.88

Total:

1,274.16

Paid:

1,274.16
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Invoice No: 0056387
Invoice Date : 07/16/2013
Customer PO :
Service Order No: 032142
Division: CDAl
Page: 2 of2

C OEUR d'ALENE SERvicE STATioN EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONO IO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

:(208) 777-1765

Fax
Requested By

Authorized

Terms

Khehra Dharamjit

Khehra Dharamiit

NET lODAYS

Technician

Salesperson

Call Type

Bill Type

TODD

HOUS

RPS

RPS

I

Asset Ta2 No.

Balance Due :

0.00
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Invoice No : 0056454
Invoice Date : 07 /17/2013
Customer PO :
Service Order No: 032001
Division : CDA 1
Page: 1 of 1

C OEUR d'ALENE SERvicE STATioN EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JONOlO

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone:(208)773-0578

:(208) 777-1765

Fax
Reauested Bv

Authorized

:(208) 777-1765
Terms

Asset Tae: No.

Sonny

Khehra Dharamjit

COD

Technician

Salesperson

Call Type

Bill Type

MARKh

HOUS

RPS

RPS

Comments:

#3 slow flow - customer not sure if filter or nozzle issue.
Service Performed;

7/1: Found filter on dispenser was plugged. Changed out and tested. All ok. Also filters have not been changed since
4-7-09. Let Leann know. Site will tell Sonny.
Ship

I Whs I

1

242

I

Item

70122

I

Description

300MB 10 Ale. Filter lOmic

I

Gross

Price

16.98

16.98

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
16.98
16.98
Extended

Mark Harris

07/01/2013

Travel

Regular

0.25

78.00

19.50

Mark Harris

07/01/2013

Labor

Regular

0.75

78.00

58.50

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

78.00

Item Subtotal :

16.98

Labor/Travel :

78.00

Mileage:

14.00

Std. Materials Used:

5.00

Sales Tax:

1.32

Total:

115.30

Paid:

115.30

Balance Due :

0.00
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Invoice No: 0056502
Invoice Date: 07/22/2013
Customer PO :
Service Order No : 031814
Division : CDA 1
Page: 1 of I

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONOlO

Location: JONOl0

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765

Authorized

Terms

Asset Ta2 No.

Khehra

Khehra

NET IO DAYS

Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

ELEC

ELEC

Comments:
POS - Down #1 drawer will not open - Sunny 509-844-3515
Service Performed;
6/11: Installed used cash drawer. Tested good. Explained warranty. Sonny ok with that.

I Extended

Ship

I Whs I

1

100

P040-08-019-RB-V

Cash Drawer RBL T Media Slot

441.67

441.67

441.67

-1

199

P040-08-019-RB-V Core

Cash Drawer Core

166.67

166.67

-166.67

I

Item

I

Description

I

Gross

Price

275.00

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

Extended

Chris Lewis

06/11/2013

Labor

Regular

0.75

82.00

61.50

Chris Lewis

06/11/2013

Travel

Regular

0.25

82.00

20.50
82.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

275.00

:

101.00

Sales Tax:

16.80

Total:

392.80

Paid:

392.80

Balance Due :

0.00
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Invoice No: 0056544
Invoice Date: 07/24/2013
Customer PO :
Service Order No: 031607
Division : CDA 1
Page: 1 of2

C OElJR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : CITI 00

Location: JONOIO

City Service Valcon, LLC
Po Box 1
Kalispell, MT 59903-0001
Phone :(406)755-4321

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578
Fax

:(208) 777-1765

Asset Ta2 No.

Requested By

Authorized

Terms

Khehra

Khehra

NET IO DAYS

Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

QINS

NO$

Comments:
Upgrade Verifone software to 6.XX and install a Viper V920, reprogram and test operations. ,Software Upgrade

Service Performed;
Upgrade software per quote.

Ship

I Whs I

2

100

I

Item

I

Description

M090-109-0l-R CHV02

MX870 Keypad - New - Chevron

1

100

*AP SERVICE

Ethernet coupler

1

100

P039-500-0l-R

V920 Standard

I

100

23715-01

I

100

23715-10

Gross

707.14

I

Price

707.14

0.00

0.00

0.00

1,500.00

1,500.00

Null Modem Cable Ruby to V900 6A

25.30

25.30

25.30

Null Modem Cable Ruby to V900 1QA

30.80

29.70

29.70

681.18

600.00

600.00

98.50

0.00

0.00

100

P039-08-003-R

Router, Cisco ASA Petro Config

1

100

Network Switch 4/5 Port

5 Port Network Switch

Material Subtotal :

Chris Lewis

I

Date

07/24/2013

1,414.28

1,500.00

1

Name

I Extended

I
Labor

Description

I Bill Type I Bill Hours I Rate I
Regular

1.00 650.00

3,569.28

Extended
650.00

for install labor per quote

Labor Subtotal :

650.00
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Invoice No: 0056544
Invoice Date: 07/24/2013
Customer PO :
Service Order No: 031607

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

Division : CDA 1
Page: 2 of2

(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: CITIOO

Location: JONOlO

City Service Valcon, LLC
Po Box 1
Kalispell, MT 59903-0001
Phone :(406)7 55-4321

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578
Fax

:(208) 777-1765

Asset Tae No.

Requested By

Authorized

Terms

Khehra

Khehra

NET lODAYS

Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

QINS

NO$

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

3,569.28

Labor:

650.00

Sales Tax:

214.16

Total:

4,433.44

Paid:

4,433.44

Balance Due :

0.00
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CREDIT NOTE: C000081
Invoice Date: 07/16/2013
Customer PO :
Service Order No: 031946
Division : CDA 1
Page: 1 of 1

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOl0

Location: JON0IO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested Bv

Authorized

Terms

Asset Ta2 No.

Khehra Dharamiit

Khehra Dharamiit

NET l0DAYS

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

ELEC

ELEC

Comments:
Network - locate dial in line - Jim Claypool over the weekend

Service Performed;
6/22/2013: Locate dial in line and provided phone number for Verifone dial in. Verifone found corruption in files and
made repairs.

Name
Jim Claypool

I

Date

06/22/2013

I

Description

Travel

I Bill Type I Bill Hours I Rate I
-0.50 123.00

-61.50
-61.50

Labor Subtotal:

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Extended

:

-61.50

Total:

-61.50

Paid:

0.00

Balance Due :

-61.50
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Invoice No : 0056574
Invoice Date: 07/25/2013
Customer PO :
Service Order No : 032173
Division: CDAl
Page: 1 of l

C OElJR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOIO

Location: JON0IO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

Requested By

:(208) 777-1765

Asset Tag No.

Terms

Khehra Dharamjit

Authorized
Khehra Dharamjit

NET IO DAYS

Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

ELEC

ELEC

Comments:
Card Reader Displays are not accepting fleet cards outside. Sonny has already been workign with Verifone. (Sonny
509-844-3515) See attached.

Service Performed;
7/17/2013: Went into programming and adjusted to say there were graphic displays and keypads, then set it all back to no.
Reinitialized. Fleet started working as did all card readers. All test good at this time.

Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

Extended

Chris Lewis

07/17/2013

Labor

Regular

0.50

82.00

41.00

Chris Lewis

07/17/2013

Travel

Regular

0.50

82.00

41 .00
82.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

:

96.00

Total:

96.00

Paid:

96.00

Balance Due :

0.00
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Invoice No: 0057197
Invoice Date : 09/25/2013
Customer PO :
Service Order No : 032768
Division: CDAl
Page: 1 of2

SERvicE STATiON EquipMENT, INC.

11 8 E . Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONOIO

Location: JONOl0

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765
Asset Ta2 No.

Terms

Reauested Bv
Sonny

Authorized
X

COD

Technician

Salesperson

Call Type

Bill Type

MARKh

HOUS

RPS

RPS

Comments:
(1) Slow Flow on #3/4 Gas (2) #9 drive off. (3) Check for skimmers on all dispensers. No OT per Sonny
Service Performed;

I
9/23/2013: Change out filters and cleaned screens on both products on #3/#4. Tested for leaks and flow, all OK. #3 plus
will not pump. Will have to have a different tech look at it. Also, changed breakaway on #3 plus, was leaking from cover.
Change out nozzle, hose and whip hose on #9. Tested good. Also changed out swivel on #7, leaking. Checked for
skimmers. Did not have any.

Ship

I Whs I

2

242

70122

300MB 10 Ale. Filter l0mic

16.98

16.98

33.96

1

242

159504-04

X S Pressure Activated Nozzle - Black

67.98

67.98

67.98

1

242

003360

3/4X3/4 RECNNCT SAFTY

77.10

77.10

77.10

2

242

000350

3/4MX3/4F HOSE SWIVEL

28.40

28.40

56.80

1

242

124321

3/4 x 9.6 HW Hose

63.06

63.06

63.06

I

242

124041

3/4"x9" Whip Hose

29.36

29.36

29.36

4

242

ABS Pad Single W/ Disposal

Single Absorbant Pad W/ Disposal

1.80

1.80

7.20

I

Item

I

Description

Gross

I

Price

Material Subtotal:
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended

335.46
Extended

Mark Harris

09/23/2013

Travel

Regular

0.50

78.00

39.00

Mark Harris

09/23/2013

Labor

Regular

2.50

78.00

195.00

Labor Subtotal :

234.00
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Invoice No : 0057197
Invoice Date : 09/25/2013
Customer PO :
Service Order No : 032768
Division : CDA l
Page: 2 of2

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Asset Ta2 No.

Requested By
Sonny

Authorized
X

Terms

Technician

Salesperson

Call Type

Bill Type

MARK.h

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

COD

Item Subtotal :

335.46

Labor/Travel :

234.00

Mileage:

14.00

Std. Materials Used :

S.00

Sales Tax:

20.43

Total:

608.89

Paid:

608.89

Balance Due :

0.00
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Invoice No: 0057310
Invoice Date : 10/08/2013
Customer PO :
Service Order No: 032142
Division : CDA 1
Page: 1 of I

C OEUR d'ALENE SERvicE STATioN EquipMENT, INC.

11 8 E . Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By
Khehra Dharamjit

Authorized
Khehra Dharamjit

Terms
NET lODAYS

Asset Ta~ No.

Technician

Salesperson

Call Type

Bill Type

TODD

HOUS

RPS

RPS

Comments:
Regular and mid-grade down.

Name
Todd Tucker

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

Extended

10/08/2013

Labor

Regular

1.00

78.00

78.00

10/08/2013

Travel

Regular

0.50

78.00

39.00

from 7/15
Todd Tucker
from 7/15

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

117.00

Labor/Travel :

117.00

Mileage:

14.00

Total:

131.00

Paid:

131.00

Balance Due :

0.00
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Invoice No: 0057341
Invoice Date: 10/10/2013
Customer PO :
Service Order No: 032776
Division: CDAI
Page: I of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONO 10

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized
X

Terms
NET IO DAYS

Asset Ta~ No.

Sonny
Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

RPS

RPS

Comments:
(I) Dispenser #3 - Will Not Dispense- solenoid possibly not opening. (2) #14 DCR glass is etched.
Service Performed;
9/24/2013: Found broken solder joints on sol drive board. After I fixed that #5 midgrade tested good. Took measurements
for OCR glass, will order and return.
I 0/7/2013: Installed display plexiglass. Tests good.
Ship

I Whs I

l

100

I

Item

I

Description

Plexiglass display cover 6 5/8"x 2
l/2"x 1/8"

*ITEM - Service

Gross

I

0.00

Price

9.78

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
9.78
9.78
Extended

Chris Lewis

09/24/2013

Labor

Regular

0.75

78.00

58.50

Chris Lewis

09/24/2013

Travel

Regular

0.50

78.00

39.00

Chris Lewis

10/07/2013

Labor

Regular

1.00

78.00

78.00

Chris Lewis

10/07/2013

Travel

Regular

0.25

78.00

19.50

Labor Subtotal :

195.00
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Invoice No: 0057341
Invoice Date: 10/10/2013
Customer PO :
Service Order No : 032776
Division : CDA 1
Page: 2 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.
11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

(8 00) 727-9179 fax (208)664-0861 sales@cdasse .com

Bill To: JON0IO

Location: JON0IO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765
Asset Tae No.

Sonny

X

Terms
NET l0DAYS

Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

RPS

RPS

Authorized

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

9.78

Labor/Travel :

19S.00

Mileage:

28.00

Std. Materials Used :

5.00

Sales Tax:

0.89

Total:

238.67

Paid:

238.62

Balance Due :

0.05
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Invoice No : 0057349
Invoice Date: 10/11/2013
Customer PO :
Service Order No: 032914
Division: CDAl
Page: 1 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONO 10

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Terms

Sonny

X

NET l0DAYS

Technician

Salesperson

Call Type

Bill Type

HOUS

RPS

RPS

CHRIS

Asset Tai No.

Comments:
Slow Flow issues on #3 need to check diaphragm on unlead and premium. Check #6 same issue. Take lots of diaphragm
kits.
Service Performed;
10/10/2013: Replaced 4 diaphrams on unlead / mid and premuim /mid.Tests good on #3. Also replaced nozzle on #8 as
well as hose. Tested good.
Ship

I Whs I

I

Item

I

Description

Gross

I

Price

I Extended

8

211

ABS Pad Single W/ Disposal

Single Absorbant Pad W/ Disposal

4

211

013-916264-KIT

DIAPHRAM VL V SERVICE*

1

211

159504-04

X S Pressure Activated Nozzle - Black

67.98

67.98

67.98

1

211

CP12WB9.5

Curb Hose 3/4x9"6 Wire Braid

57.17

57.17

57.17

1.80

1.80

14.40

84.00

84.00

336.00

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

475.55
Extended

Chris Lewis

10/10/2013

Labor

Regular

1.75

78.00

136.50

Chris Lewis

10/10/2013

Travel

Regular

0.25

78.00

19.50

Labor Subtotal :

156.00
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Invoice No: 0057349
Invoice Date: 10/11/2013
Customer PO :
Service Order No: 032914
Division : CDA J
Page: 2 of2

SERViCE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JONOlO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

.,,

Fax

:(208) 777-1765

Requested By

Authorized
X

Terms
NET lODAYS

Asset Ta2 No.

Sonny

Technician

Salesperson

CaU Type

Bill Type

CHRIS

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

475.55

Laborffravel :

156.00

Mileage:

14.00

Std. Materials Used:

5.00

Sales Tax:

28.83

Total:

679.38

Paid:

679.38

Balance Due :

0.00
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Invoice No : 0057524
Invoice Date: 11/04/2013
Customer PO :
Service Order No: 033166
Division: CDAl
Page: I of2

C OEUR d'ALENE SERvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JON0IO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Authorized
Sonny

Terms
NETl0DAYS

Asset Tai? No.

Sonny
Technician

Salesperson

Call Type

Bill Type

TRENT

HOUS

RPS

RPS

Requested By

Comments:
#6 slow flow, mid-grade diaphragms need changed.
Service Performed;
10/31/2013: Changed filters and cleaned screens on #5/ #6. Changed 2 diaphrams on #6 unlead and unlead/mid grade.
Tests good on all products.
Ship

I Whs I

I

Item

I

Description

I

Gross

Price

I Extended

2

122

013-916264-KIT

DIAPHRAM VL V SERVICE*

84.00

84.00

168.00

2

211

70122

300MB 10 Ale. Filter l0mic

16.98

16.98

33.96

4

211

ABS Pad Single W/ Disposal

Single Absorbant Pad W/ Disposal

1.80

1.80

7.20

2

100

Disposal Fltr 3-400

Filter Disposal 300-400 Series

1.00

1.00

2.00

Material Subtotal:
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

211.16
Extended

Chris Lewis

10/31/2013

Labor

Regular

1.50

78.00

117.00

Chris Lewis

10/31/2013

Travel

Regular

0.50

78.00

39.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

156.00

Item Subtotal :

211.16

Labor/Travel :

156.00

Mileage:

14.00

Std. Materials Used :

5.00

Sales Tax:

12.97

Total:

399.13
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Invoice No: 0057524
Invoice Date: 11/04/2013
Customer PO :
Service Order No: 033166

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

Division : CDA 1
Page: 2 of2

(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JONOlO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested Bv

:(208) 777-1765

Authorized

Terms

Asset Ta~ No.

Sonny

Sonny

NET IO DAYS

Technician

Salesperson

Call Type

Bill Type

TRENT

HOUS

RPS

RPS
Paid:

399.13

Balance Due :

0.00
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INVOICE 0025017
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COEUR

d'ALENE

~I

I

SERViCE STATiON EquipMENT, INC.

118 E . Poplar Avenue, Coeur d'Alene, Idaho 83814

INVOICE DATE

ORDER NUMBER

03/20/2014

3117

JON0l0

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

(800) 727-9179 fax (208)664-0861 sales@cdasse.com

LOCATION

JONOlO

MAIL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

ORDER DATE

CUSTOMER PO

03/20/2014

SHIP

House Account
ITEM NUMBER

QUANTITY
ORDER

SALESPERSON

TELEPHONE

PAYMENT TERMS

SHIP VIA

208) 773-0578

Due Upon Receipt

UPS GROUND

UM

PRICE

DESCRIPTION

MFG.

1

1

HUS

159504-04

EA X S Pressure Activated Nozzle

2

2

CIM

70122

ea

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

300MB 10 Ale. Filter l0mic

67.98

67.98

16.13

32.26

SUBTOTAL

100.24

FREIGHT

0.00

ID
Blank

6.01
0.00

Kootenai

0.00

RESTOCK FEE

0.00

INVOICE TOTAL

106.25

DEPOSIT
PAID

0.00
0.00

BALANCE DUE
ST A TUS : Re-printed

EXTENDED

USD

106.25
Page 1 of 1
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INVOICE 0025018

.,_\,.
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I

COEUR d'ALENE SERvicE STATioN EquipMENT, INc.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

MAIL TO

JONOJO

ORDER DATE

QUANTITY

1

SHIP

I

03/20/2014

3118

JONOlO

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

03/20/2014

ORDER

ORDER NUMBER

LOCATION

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

CUSTOMER PO

INVOICE DATE

TELEPHONE

PAYMENT TERMS

(208) 773-0578

Due Upon Receipt

SALESPERSON

House Account

ITEM NUMBER

UM

DESCRIPTION

SHIPVIA

UPS GROUND

PRICE

I
I

EXTENDED

MFG.

Haz

ABS Pad Bundle

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

EA Absorbant Pad Bundle - 100 Cm

56.00

56.00

SUBTOTAL

56.00

FREIGHT

0.00

ID
Blank
Kootenai
RESTOCK FEE

3.36
0.00

INVOICE TOTAL
DEPOSIT
PAID

59.36

BALANCE DUE
STATUS : Re-printed

I
I

0.00
0.00
0.00
0.00
USD

59.36
Page 1 of 1
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Invoice No : 0057630
Invoice Date: 11/14/2013
Customer PO :
Service Order No : 033196
Division: CDA I
Page: 1 of 1

C OEUR d'ALENE SrnvicE STATION EquipMENT, INC.

11 8 E . Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208 )664-0861 sales@cdasse.com
Bill To : JON0 10

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Sonny

Terms
NET l0DAYS

Asset Tae; No.

Sonny
Technician

Salesperson

Call Type

Bill Type

CHRIS

HOUS

ELEC

ELEC

Comments:

Dispenser - Will Not Dispense #7
Service Performed;

11/4/2013: Keypad is bad on #7. Keeps setting ID to incorrect#. Will order keypad and return.
11/12/2013: Installed keypad. Tests good. The #2 button had stuck down. Tests good now, even with Safeway.
Ship

I Whs I

1

100

I

Item

I

Description

KYPD ASSY KDC DTRSM DES C

883350-006
SIN #2013052034

I

Gross

623.00

Price

623.00

I

Date

I

Description

623.00
623.00

Material Subtotal :
Name

I Extended

I Bill Type I Bill Hours I Rate I

Extended

Chris Lewis

11/04/2013

Labor

Regular

0.50

82.00

41.00

Chris Lewis

11 /04/2013

Travel

Regular

0.25

82.00

20.50

Chris Lewis

11/12/2013

Travel

Regular

0.50

82.00

41 .00

Chris Lewis

11/12/2013

Labor

Regular

0.50

82.00

41.00
143.50

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

623.00

:

176.50

Sales Tax:

37.68

Total:

837.18

Paid:

837.18

Balance Due :

0.00
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Invoice No : 00S7938
Invoice Date : 12/19/2013
Customer PO :
Service Order No: 033467

SERvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

Division : CDA 1
Page: 1 of 1

(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONOlO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Terms

Khehra Dharamjit

Khehra

NET IO DAYS

Technician

Salesperson

Call Type

Bill Type

MARKh

HOUS

RPS

RPS

Asset Ta2 No.

Comments:

Environmental - Line Leak Detector Testing 3. Please check sensors and verify passing tank tests as applicable.
Service Performed;

12/16/2013: Performed LLD test on 3 products. Verified passing tank test, checked sump sensors.
Ship

I Whs I

1

100

I

Item

*R-LLD TEST

I

Description

LLD TEST

I

Gross

Price

50.00

50.00

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
50.00
50.00
Extended

Mark Harris

12/16/2013

Labor

Regular

2.25

78.00

175.50

Mark Harris

12/16/2013

Travel

Regular

0.50

78.00

39.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

214.50

Item Subtotal :

50.00

Labor/Travel :

214.50

Mileage:

14.00

Std. Materials Used:

5.00

Sales Tax:

3.30

Total:

286.80

Paid:

286.80

Balance Due :

0.00
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Invoice No: 0058403
Invoice Date : 02/11/2014
Customer PO :
Service Order No: 033982
Division : CDA I
Page: 1 of 1

C OEUR d'ALENE SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOIO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Terms
Due Upon Receipt

Asset Taf No.

Sonny

Authorized
Sonny

Technician

Salesperson

Call Type

Bill Type

Mark

HOUS

RPS

RPS

Requested By

Comments:
COD Customer - Card Readers Down (All) - Have already spoke with verifone. They advised to call tech.

Service Performed;
2/4 DCR transactions would not go thru to network but inside would. Reloaded and replaced compact flash. Site tested
good but ran slow until we cycled power to Sapphire.

Ship

I Whs I

1

100

I

Item

28939-01-R

I

Description

I

Gross

490.00

490.00

Compact Flash Viper 910

Price

Material Subtotal:
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
490.00
490.00

Extended

Mark Siahaya

02/04/2014

Travel

Regular

0.25

78.00

19.50

Mark Siahaya

02/04/2014

Labor

Regular

3.00

78.00

234.00

Mark Siahaya

02/04/2014

Travel

Regular

0.25

78.00

19.50

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

273.00

Item Subtotal :

490.00

Labor/Travel :

273.00

Mileage:

28.00

Std. Materials Used:

5.00

Sales Tax:

29.70

Total:

825.70

Paid:

825.70

Balance Due :

0.00
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Invoice No: 0058514
Invoice Date: 02/20/2014
Customer PO :
Service Order No : 034048
Division: CDAl
Page: 1 of2

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested Bv

Authorized

:(208) 777-1765
Asset Ta2 No.

Terms

Khehra Dharamjit

Khehra

COD

Technician

Salesperson

Call Type

Bill Type

TROY

HOUS

EMER

RPS

Comments:

All products down. Water in UNL gas tank.
Service Performed;

2/14: Pumped water from Reg unlead tanks and purge product lines. Changed filters. Installed new fill cap on Reg unlead
tank. Haul approx 600 Gal of contaminated fuel back to shop for proper disposal.
Ship

I Whs I

1

201

77720102

4 TOPSEAL GREY

6

201

70010

300 10 Particulate Filter 10mic

7.45

7.45

44.70

12

201

70122

300MB 10 Ale. Filter 10mic

16.98

16.98

203.76

175.00

175.00

175.00

45.00

45.00

45.00

I

Item

I

Description

I

50.00

1

100

*R-AC-D

Rental-Air Compressor-Daily

1

100

*R-l 5-30GPMDIP&H-D

Rental-15-30 GPM Diaphragm Pump
with 10 ft. suction and 30 ft discharge
hoses - Daily

\

Gross

Price

50.00

I Extended
50.00

18

100

Disposal Fltr 3-400

Filter Disposal 300-400 Series

1.00

1.00

18.00

600

100

*R-DISP CONTAM-G

Disposal Contaminate / gallon

2.00

2.00

1,200.00

Material Subtotal:
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

1,736.46
Extended

Troy Fairchild

02/14/2014

Labor

Regular

8.00

78.00

624.00

Troy Fairchild

02/14/2014

Travel

Regular

0.50

78.00

39.00

Levi Borgen

02/14/2014

Labor

Regular

4.00

78.00

312.00

Levi Borgen

02/14/2014

Travel

Regular

0.50

78.00

39.00

Labor Subtotal :

1,014.00
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Invoice No : 0058514
Invoice Date: 02/20/2014
Customer PO :
Service Order No : 034048
Division : CDA 1
Page: 2 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0l0

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested Bv

Authorized

Terms

Khehra Dharamjit

Khehra

COD

Technician

Salesperson

Call Type

Bill Type

TROY

HOUS

EMER

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Asset Ta2 No.

Item Subtotal :

1,736.46

Labor/Travel :

1,014.00

Mileage:

28.00

Std. Materials Used :

5.00

Sales Tax:

104.49

Total:

2,887.95

Paid:

2,887.95

Balance Due :

0.00
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INVOICE 0025510
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Co EUR d'ALENE

)

I

~I

I

INVOICE DATE

ORDER NUMBER

l l/06/2014

3685

JON0IO

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

SERViCE STATiON EquipMENT, INC.

118 E . Poplar Avenue, Coeur d 'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse .com

JON0lO

MAIL TO

LOCATION

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-77 I 6

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

ORDER DATE

CUSTOMER PO

11 /03/2014

SHIP

PAYMENT TERMS

SHIP VIA

House Account

(208) 773-0578

COD

UPS GROUND

ITEM NUMBER

QUANTITY
ORDER

TELEPHONE

SALESPERSON

UM

PRICE

DESCRIPTION

MFG.

77.10

77.10

EA Whip Hose 3/4" x 9" HW

21.95

21.95

EA 3/4" OPW Breakaway

86.00

86.00

l

1

HUS

003360

ea

l

1

HUS

CP12HW.75
66REC-1000

OPWFC
1
I
Picked up 11/ /14. Paid Che -k 10414

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

3/4X3/4 RECNNCT SAFTY

SUBTOTAL

185.05

FREIGHT

0.00

ID
Blank

11.10
0.00

Kootenai

0.00

RESTOCK FEE

0.00

INVOICE TOTAL

196.15

DEPOSIT
PAID

196.15
0.00

BALANCE DUE
ST A TUS : Printed

EXTENDED

USO

0.00
Page 1 of 1
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INVOICE 0025563

t-1-m,
\.

Co EUR d'ALENE

SERViCE STATiON

~I

I

INVOICE DATE

ORDER NUMBER

11/26/2014

3734

JON0IO

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

EquipMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

JON0IO

MAIL TO

LOCATION
Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

I

I ORDER DATE I SALESPERSON
I 11/26/2014 IHouse Account

CUSTOMER PO

I

QUANTITY
ORDER

smP

TELEPHONE

PAYMENT TERMS

SHIPVIA

(208) 773-0578

COD

UPS GROUND

ITEM NUMBER

UM

PRICE

DESCRIPTION

EXTENDED

MFG.

I

1

HUS

159504-04

EA X S Pressure Activated Nozzle

l

I

HUS

003360

ea

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

3/4X3/4 RECNNCT SAFTY

67.98

67.98

77.10

77.10

SUBTOTAL

145.08

FREIGHT

0.00

ID

RESTOCK FEE

8.70
0.00
0.00
0.00

INVOICE TOTAL
DEPOSIT
PAID

153.78
153.78
0.00

Blank
Kootenai

BALANCE DUE
STATUS : Printed

I
I

USD

0.00
Page 1 of 1
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INVOICE 0025585
'a

tal•ffl-1
Co EUR d'ALENE

~I

I

SERVicE STATiON EquipMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

INVOICE DATE

ORDER NUMBER

12/11/2014

3750

JON0lO

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

(800) 727-9179 fax (208)664-0861 sales@cdasse.com

JON0lO

MAIL TO

LOCATION

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

CUSTOMER PO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

ORDER DATE

12/04/2014
QUANTITY
ORDER

1

SIDP

House Account

I

TELEPHONE

PAYMENT TERMS

SHIP VIA

(208) 773-0578

Due Upon Receipt

UPS GROUND

SALESPERSON

ITEM NUMBER

UM

DESCRIPTION

PRICE

EXTENDED

MFG.

1

VER

P040-02-020-RB-V

ea

Rblt Receipt Printer

658.33

658.33

-1
-1
Picked up 12/ /14.

VER

P040-02-020-RB-V Co

ea

Core - Rblt Receipt Printer

400.00

-400.00

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

258.33

SUBTOTAL
FREIGHT

0.00

ID

15.50
0.00
0.00
0.00

Blank

Kootenai
RESTOCK FEE

273.83
273.83
0.00

INVOICE TOTAL
DEPOSIT
PAID
BALANCE DUE
STA TUS : Printed

I

USD

0.00
Page 1 of 1
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INVOICE 0025736
.

~-Co EUR

\."

s

~I

I

d'ALENE SrnvicE STATioN EquipMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(800) 727-9179 fax (208)664-0861 sales@cdasse.com

JONOlO

MAIL TO

ORDER DATE

QUANTITY

1

SHIP

1

02/19/2015

3945

JONOIO

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

02/16/2015

ORDER

ORDER NUMBER

LOCATION

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

CUSTOMER PO

INVOICE DA TE

TELEPHONE

PAYMENT TERMS

SHIP VIA

(208) 773-0578

Due Upon Receipt

UPS GROUND

SALESPERSON

House Account

ITEM NUMBER

UM

PRICE

DESCRIPTION

EXTENDED

MFG.

CIM

70064

ea

11.05

300HS 30 Wat. Filter 30mic

11.05

Picked up by ~unny 2/16

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

SUBTOTAL

11.05

FREIGHT

0.00

ID

RESTOCK FEE

0.66
0.00
0.00
0.00

INVOICE TOTAL

11.71

DEPOSIT
PAID

0.00
0.00

Blank
Kootenai

BALANCE DUE
ST ATUS : Printed

USD

11.71
Page 1 of 1
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INVOICE 0025804
~

t••H I

~I

I

COEUR d'ALENE SERViCE STATiON EquipMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

INVOICE DATE

ORDER NUMBER

03/13/2015

4011

JON0IO
Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

BILL TO

(800) 727-9179 fax (208)664-0861 sales@cdasse.com

JON0IO

MAIL TO

LOCATION

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

CUSTOMER PO

ORDER DATE

03/13/2015
QUANTITY
ORDER

2

SHIP

2

TELEPHONE

PAYMENT TERMS

SHIP VIA

(208) 773-0578

Due Upon Receipt

UPS GROUND

SALESPERSON

House Account

ITEM NUMBER

UM

PRICE

DESCRIPTION

EXTENDED

MFG.

OPWFC

66REC-1000

EA 3/4 INCH RECONNECT ABLE

86.00

172.00

3/13 Picjed u1 and paid with check #1104 -AB

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

FREIGHT

0.00

ID
Blank
RESTOCK FEE

10.32
0.00
0.00
0.00

INVOICE TOTAL

182.32

DEPOSIT
PAID

0.00
0.00

Kootenai

BALANCE DUE
ST A TUS : Printed

172.00

SUBTOTAL

USD

182.32
Page I of I
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Invoice No : 0060760
Invoice Date: 10/22/2014
Customer PO :
Service Order No: 036380
Division : CDA 1
Page: 1 of 1

C OEUR d'ALENE SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JONOIO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765
Asset Ta2 No.

Requested By
Khehra

Authorized
khehra

Terms

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

COD

Comments:
Software Upgrade
Verifone is saying to upgrade Sapphire and Topaz software to latest version.
Cost $715
Site would be down for 4-5 hours.
Service Performed;
10/6: Upgrade software to the latest Chevron version. Reload site parameters, and get network online. Work with
Verifone to get Safeway loyalty working. Verify operations of the site, all Okay.
Paid check number 10274
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

Extended

Jim Claypool

10/06/2014

Travel

Regular

0.50

82.00

41.00

Jim Claypool

10/06/2014

Labor

Regular

7.50

82.00

615.00

Labor Subtotal:

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

656.00

Labor/Travel :

656.00

Mileage:

14.00

Std. Materials Used :

5.00

Sales Tax:

0.30

Total:

675.30

Paid:

675.30

Balance Due :

0.00
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Invoice No: 0061506
Invoice Date: 12/31/2014
Customer PO :
Service Order No: 037266
Division : CDA I
Page: 1 of2

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To : JONO 10

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765
Asset Ta2 No.

Authorized

Terms

Khehra Dharamjit

Khehra

NETl0DAYS

Technician

Salesperson

Call Type

Bill Type

MARK.h

HOUS

RPS

RPS

Reauested By

Comments:

Environmental - Line Leak Detector Testing 3. Please check sensors and verify passing tank tests as applicable. Due
12/16/14 Kherha did not approve until December to have tested
Service Performed;

12/29: Perform line leak detector tests, verify passing tank tests, and check all sump sensors and sump. All ok. 3LLD.
Also had to clean ice off of sumps lids.
Ship

I Whs I

1

242

I

Item

I

Description

Price

50.00

50.00

LLD TEST

*R-LLD TEST

I

Gross

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
50.00
50.00
Extended

Mark Harris

12/29/2014

Labor

Regular

3.25

82.00

266.50

Mark Harris

12/29/2014

Travel

Regular

0.50

82.00

41.00

travel back to shop
Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

307.50

Item Subtotal :

50.00

Labor/Travel :

307.50

Mileage:

15.00

Std. Materials Used :

5.00

Sales Tax:

3.30

Total:

380.80

Paid:

380.80

Balance Due :

0.00
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Invoice No: 0061506

I·

Invoice Date : 12/31/2014
Customer PO :
Service Order No: 037266
Division : CDA 1
Page: 2 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.
11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested Bv
Khehra Dharamjit

Authorized

Terms
NET l0DAYS

Asset Tae No.

Khehra

Technician

Salesperson

Call Type

Bill Type

MARKh

HOUS

RPS

RPS
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Invoice No : 0061995
Invoice Date: 02/19/2015
Customer PO :
Service Order No: 037811
Division : CDA 1
Page: 1 of2

SERViCE STATioN EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0l0

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By
Sunny

Authorized
Sunny

Terms

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Asset Ta2 No.

COD

Comments:
Drive Off - Breakaway separated #2 hose completely removed. Also, check #5 Monday first thing ok.
2/16/15 HH Mark Harris arrived the main issues had been fixed no one called and told CDASSE. However, #5 & #1
having intermittent pumping issues on 87 & 89 grade. Need electronic tech. Sunny asked if the charge for today that was
paid could be applied to this return call or a portion of it.
Service Performed;
2-16: Checked #2 found that it was fixed.
issue.
Ship

I Whs I

1

237

Checked #5 and found it to be intermittent on both. Believe its an electronic

I

Item

880876-001

I

Description

PHOTOCOUPLER ASSY

Gross

I

102.90

Price

102.90

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
102.90
102.90
Extended

Mark Harris

02/16/2015

Travel

Regular

0.25

89.00

22.25

Mark Harris

02/16/2015

Labor

Regular

0.50

89.00

44.50

Jim Claypool

02/17/2015

Labor

Regular

0.75

89.00

66.75

Labor Subtotal :

133.50
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Invoice No : 0061995
Invoice Date : 02/19/2015
Customer PO :
Service Order No: 037811
Division : CDA 1
Page: 2 of2

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0IO

Location: JON0IO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested Bv
Sunny

Authorized
Sunny

Terms

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Asset Ta2 No.

COD

Item Subtotal:

102.90

Labor/Travel :

133.50

Mileage:

15.00

Std. Materials Used:

5.00

Sales Tax:

6.47

Total:

262.87

Paid:

262.87

Balance Due :

0.00
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Invoice No: 0062102
Invoice Date: 02/27/2015
Customer PO :
Service Order No: 037858
Division : CDA 1
Page: 1 of2

SERvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765

Authorized
Sunny

Terms
COD

Asset Ta2 No.

Sunny
Technician

Salesperson

Call Type

Bill Type

TROY

HOUS

RPS

RPS

Comments:
Slow Flow on #11/12 Sunny changed the filter no improvement
Service Performed;
2/19 Jim. Arrive on site and found the diesel product running about 3 gpm. Pull the strainer and found it full of debris.
Remove the debris, and it still ran the same. Pull the functional element and found the same debris stuck in the top of the
unit. Clean debris from there, and reassemble. Still runs about the same. Debris appears to be from an absorbant pad that
got sucked into the STP.
2/20/15: dsl still in a slow flow upon arrival at site. pulled tbn from tank. instead new turbine, capacitor, discharge o-ring,
and packer o-ring. pressure is up from 20 to 25 psi and flow rate is up from 3 to 8 gym.
Ship

I Whs I

1

237

172-003-5

Adjustable Functional Element O-ring
Kit

10.00

10.00

10.00

I

242

144-193-1

DISCH SEAL .240 GRN

28.00

28.00

28.00

I

Item

I

Description

Gross

I

I Extended

Price

I

201

111-092-5-V

CAPACITOR 2MEC6

56.75

56.75

56.75

l

201

072-718-1

PACKER ORlNG VIT NEW# order
172-036-5 0 Ring Ki_t and take
072-718-1 oring out of it.
see !is

54.99

54.99

54.99

1

201

400276902

3/4 hp 18? pump motor assembly

631.05

631.05

631.05

6

201

ABS Pad Single W/ Disposal

Single Absorbant Pad W/ Disposal

1.80

1.80

10.80
791.59

Material Subtotal:
Name

I

Date

I

Description

j

Bill Type

j

Bill Hours

I Rate

j

Extended

Jim Claypool

02/19/2015

Travel

Regular

0.25

89.00

22.25

Jim Claypool

02/19/2015

Labor

Regular

1.50

89.00

133.50

Troy Fairchild

02/20/2015

Labor

Regular

0.25

89.00

22.25
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Invoice No : 0062102
Invoice Date : 02/27/2015
Customer PO :
Service Order No: 037858
Division : CDA 1
Page: 2 of2

SERvicE STATioN EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JON0 10

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765
Asset Tag No.

Requested By

Authorized

Terms

Sunny

Sunny

COD

Technician

Salesperson

Call Type

Bill Type

HOUS

RPS

RPS

TROY
checking out parts and loading.

02/20/2015

Labor

Regular

0.50

89.00

44.50

Mark Harris

02/20/2015

Travel

Regular

0.25

89.00

22.25

Mark Harris

02/20/2015

Labor

Regular

1.75

89.00

155.75

Troy Fairchild

02/20/2015

Travel

Regular

0.50

89.00

44.50

Troy Fairchild

02/20/2015

Labor

Regular

2.25

89.00

200.25

Troy Fairchild

02/20/2015

Labor

Regular

0.50

89.00

44.50

Mark Harris
pull and load parts

check parts back into warehouse.
Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

689.75

Item Subtotal :

791.59

Labor/Travel :

689.75

Mileage:

45.00

Std. Materials Used :

5.00

Sales Tax:

47.80

Total:

1,579.14

Paid:

1,579.14

Balance Due :

0.00
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Invoice No : 0062191
Invoice Date: 03/10/2015
Customer PO :
Service Order No: 038040
Division : CDA 1
Page: 1 of 1

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com
Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Terms

Khehra

Khehra

COD

Asset Tai? No.

Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS

Comments:

Dispenser -#4 and #6 Will Not Dispense - no error message inside. Kherha wondered if Keypad issue
Call Kherha when on way.
Take 123 kit
Service Performed;

3/4: Checked POS inside and spoke with attendant. She stated that from the beginning there was a #6 OCR error
message. Checked the #6 dispenser for any issues and ran a card authorization and dispensed fuel with no issues.
Attempted to reboot one of the Topaz POS terminals to see if the message was a residual stuck in the POS memory. When
rebooted the OCR error still existed. Will need to reboot the saphire to remove this error. Customer did not want to
reboot the saphire at this time and stated that they will do it later in the evening during a slower shift. Also customer does
not want to replace the Keypad on the #4 dispenser. I explained that they would be unable to use it without replacement,
and again they declined.
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

Extended

Daniel Montgomery

03/04/2015

Labor

Regular

1.25

89.00

111.25

Daniel Montgomery

03/04/2015

Travel

Regular

0.25

89.00

22.25

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

133.50

Labor/Travel :

133.50

Mileage:

15.00

Std. Materials Used:

5.00

Sales Tax:

0.30

Total:

153.80

Paid:

153.80

Balance Due :

0.00
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SERvicE STATiON EquipMENT, INC.

118 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

INVOICE DATE

ORDER NUMBER

05/18/2015

4191

JONOlO

BILL TO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

(800) 727-9179 fax (208)664-0861 sales@cdasse.com

JONOlO

MAIL TO

LOCATION

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

CUSTOMERPO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716

ORDERDATE

05/15/2015
QUANTITY
ORDER

1

SHIP

1

TELEPHONE

PAYMENT TERMS

SRIPVIA

(208) 773-0578

Due Upon Receipt

UPS GROUND

SALESPERSON

House Account

ITEM NUMBER

UM

DESCRIPTION

PRICE

EXTENDED

MFG.

HUS

CP12HW.75

EA 3/4" x 9" Hardwall Whip Hose

23.33

23.33

Khehra picke( up 5/15

Thank you for your business. Notice: No returns on
electronic parts. Special order returns have restocking
fee. Effective 3/10/16, we add a 2.5 % surcharge on
credit cards use over $1,000. Finance charges accrue
after invoice due date.

SUBTOTAL

23.33

FREIGHT

0.00

ID
Blank
Kootenai
RESTOCK FEE

1.40
0.00

INVOICE TOTAL

24.73

DEPOSIT
PAID

0.00
0.00

BALANCE DUE
ST A TUS : Printed

0.00
0.00

USD

24.73
Page I of I
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Invoice No: 0062420
Invoice Date: 03/30/2015
Customer PO :
Service Order No: 038209
Division: CDAl
Page: 1 of2

d'ALENE SERVicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JON0 10

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone:(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Terms

Kherha

X

COD

Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS

Asset Tai No.

Comments:
Drive Off - Breakaway needs looked and possibly replaced on 1,3,5.10,
Kherha says having issues with Breakaways. He indicated the other day that he had changed a couple himself. These
pumps will sporadically quit working. Then start again for no reason. Regular seems to be the main culprit. If#4 is
mentioned it is a keypad issue, Site has declined new keypad in the past.
3/23- dlo-- Move #1 solenoid Dr Bd to a none effected dispenser. Swap Bd to see if problem follows. No Charge to
Customer for moving ofBD.
Service Performed;
3/18/15: **Inspected the #1 dispenser, verified issue is not related to the breakaway. Regular Unlead resets but solenoid
does not kick on to allow product to flow at all. Checked error codes and found none. Suspect the issue is bad solenoid
drive board. Replacement will cost $379.05. **Not seeing any issues with the #5 dispenser on regular. Have watched at
least 6 customers fuel with no issues. ** Number 3 dispenser appears to have a transaction locked up in the Sapphire. I
instructed the customer that they will need to reboot the system in order to clear this issue. ** The number 10 dispenser
tests perfectly fine. Ran different tests with no issues. **After speaking with the owner about dispensers 1, 5 and 10, I
suspect that all the issues are the same, that the solenoid drive boards are operating as normal on an intermittent basis.
The customer does not wish to replace any boards as he has plans to get new dispensers in a few-months. -OM
3/25/16: Verified Solenoid Drive Board is going bad by swapping connections on the board for Side A with Side B.
When this was done, the Reg Unlead on Side A began working normally and Reg Unlead on Side B failed to dispense. I
then switched the connections back and Side A failed to dispense Reg Unlead and Side B worked normally. No charge to
customer for verification of Diagnosis. -OM
Name
Jim Claypool

I

Date

03/18/2015

I

Description

I Bill Type I Bill Hours I Rate I

Extended

Labor

Regular

0.00

89.00

0.00

Phone Troubleshooting support with Dan M
Daniel Montgomery

03/18/2015

Travel

Regular

0.25

89.00

22.25

Daniel Montgomery

03/18/2015

Labor

Regular

1.00 112.75

112.75

2 hours but changed to collect the total of $150.00
Daniel Montgomery

03/25/2015

Travel

Regular

0.00

89.00

0.00

Daniel Montgomery

03/25/2015

Labor

Regular

0.00

89.00

0.00

Daniel Montgomery

03/25/2015

Travel

Regular

0.00

89.00

0.00
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Invoice No: 0062420
Invoice Date: 03/30/2015
Customer PO :
Service Order No: 038209
Division : CDA 1
Page: 2 of2

C OEUR d'ALENE SrnvicE S1A1ioN EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

Authorized

:(208) 777-1765
Terms

Asset Tai! No.

Kherha

X

COD

Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS
Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

135.00

Laborffravel :

135.00

Mileage:

15.00

Total:

150.00

Paid:

150.00

Balance Due :

0.00

Page 206

....

~

!!I•

jl

I

I

Invoice No: 0062507
Invoice Date : 03/3 1/2015
Customer PO :
Service Order No: 038338
Division : CDA 1
Page: 1 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E . Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0IO

Location: JONOIO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765
Asset Tag No.

Authorized
Kherha

Terms

Kherha
Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS

Requested Bv

COD

Comments:
Dispenser - After speaking with the owner about dispensers 1, 5 and 10, I suspect that all the issues are the same, that the
solenoid drive boards are operating as normal on an intermittent basis.
Service Performed;
3/27: Removed used board from yard dispenser. Replaced known bad board out of dispenser 1/2 with Used boad. Tested
dispenser for normal operation. All tests passed. Returned dispenser 1/2 to normal operation.
Ship

I Whs I

1

100

Used Parts

Used 880544-R0l

1

100

000350

3/4MX3/4F HOSE SWIVEL

I

Item

I

Description

I

Gross

Price

0.00

117.00

117.00

29.00

29.00

29.00

Material Subtotal :
Name

I

Date

I

Description

I Extended

I Bill Type I Bill Hours I Rate I

146.00
Extended

Daniel Montgomery

03/27/2015

Travel

Regular

0.50

89.00

44.50

Daniel Montgomery

03/27/2015

Labor

Regular

0.25

89.00

22.25

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

66.75

Item Subtotal:

146.00

Laborffravel :

66.75

Mileage:

15.00

Std. Materials Used :

5.00

Sales Tax:

9.06

Total:

241.81

Paid:

241.81
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Invoice No: 0062507
Invoice Date: 03/31/2015
Customer PO :
Service Order No : 038338
Division : CDA l
Page: 2 of2

SERvicE STATioN EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

:(208) 777-1765

Fax
Requested By

Terms

Kherha

Authorized
Kherha

Asset Ta2 No.

Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS

COD

I

Balance Due :

0.00
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Invoice No : 0062594
Invoice Date : 04/08/2015
Customer PO :
Service Order No: 038353
Division : CDA I
Page: 1 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

Requested By

:(208) 777-1765

Authorized
Kherha

Terms

Kherha

Asset Tae: No.

Technician

Salesperson

Call Type

Bill Type

CIMARR

HOUS

RPS

RPS

COD

Comments:
Dispenser - After speaking with the owner about dispensers 5 and 10, I suspect that all the issues are the same, that the
solenoid drive boards are operating as normal on an intermittent basis.
4/1: Khera called stating that only 2 pumps are working and 4 are down. He did not want to make a special trip just wait
for part we are expecting to come in today.

Service Performed;
4/1: Loaded up and traveled to site. Changed out solenoid boards on #5 and #10, Tested each and both worked. Pumps
went down earlier because someone hit the E-stop.

Ship

I Whs I

I

Item

I

Description

Gross

I

Price

I Extended

2

100

880544-ROl-V

Solenoid Drive Board - Blend

740.78

740.78

1,481.56

-2

199

880544-ROl-V Core

Core - Solenoid Drive Board - Blend

567.31

567.31

-1,134.62

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

346.94

Extended

Cimarron Moore

04/01/2015

Travel

Regular

0.50

89.00

44.50

Cimarron Moore

04/01/2015

Labor

Regular

0.75

89.00

66.75

0

Labor Subtotal :

111.25
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Invoice No: 0062594
Invoice Date : 04/08/2015
Customer PO :
Service Order No: 038353
Division: CDAl
Page: 2 of2

SERvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0IO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

Requested Bv

Authorized

:(208) 777-1765

Asset Tae No.

Kherha

Kherha

Terms
COD

Technician

Salesperson

Call Type

Bill Type

CIMARR

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Item Subtotal :

346.94

Labor/Travel :

111.25

Mileage:

15.00

Std. Materials Used :

5.00

Sales Tax:

21.12

Total:

499.31

Paid:

499.31

Balance Due :

0.00
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Invoice No: 0062818
Invoice Date : 05/05/2015
Customer PO :
Service Order No : 038738
Division : CDA 1
Page: 1 of2

C OEUR d'ALENE SrnvicE STATioN EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Kherha

Terms
COD

Asset Tag No.

Kherha
Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS

Comments:

Dispenser - Miscellaneous all are down except for 2
KHERA CALLED AND SAID ALL DISPENSERS ARE DOWN EXCEPT 2. NEED SOMEONE HERE NOW
Service Performed;

5/1/15: Arrived on site. Site appeared normal when I arrived. Observed several patrons dispensing at more than one site.
Was not able to determine any issues. Spoke with Attendants and cashiers inside, none of them stated to know anything
about any issues other than what was already known. Spoke with Kris who called Sonny and Kheria(sp), he stated that the
issue was with the #13/14 dispenser that you could swipe your card and it would reset but no fuel would dispense. I tested
all points on #13/14 and was able to dispense fuel from all points on both sides of this dispenser with no issues. Checked
the error codes and was unable to find any codes that would cause this type of issue or any that were recent. Unable to
find any issue at this time.-DM
Ship

I Whs I

1

100

I

Item

I

Description

*RUSH SERVICE ORDER - EMEi Rush Service Order - when site is
down and we need to get there ASAP

Gross

49.00

I

Price

49.00

Material Subtotal :
Name

I

Date

I

Description

I Bill Type I Bill Hours I Rate I

I Extended
49.00
49.00
Extended

Daniel Montgomery

05/01/2015

Labor

Overtime

0.75 133.00

99.75

Daniel Montgomery

05/01/2015

Travel

Overtime

0.25 133.00

33.25

Labor Subtotal :

133.00
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Invoice No : 0062818
Invoice Date: 05/05/2015
Customer PO :
Service Order No : 038738
Division : CDA 1
Page: 2 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONO 10

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

Requested By

:(208) 777-1765

Terms

Kherha

Authorized
Kherha

Technician

Salesperson

Call Type

Bill Type

DanM

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

Asset Ta~ No.

COD

Item Subtotal :

49.00

Labor/Travel :

133.00

Mileage:

15.00

Std. Materials Used:

5.00

Sales Tax:

0.30

Total:

202.30

Paid:

202.30

Balance Due :

0.00
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Invoice No: 0063231
Invoice Date : 06/18/2015
Customer PO :
Service Order No: 038422
Division : CDA 1
Page: l of2

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JON0 10

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765

Kherha

Authorized
Kherha

Due Upon Receipt

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Terms

Asset Tai! No.

Comments:
Dispenser - #5 Will Not Dispense - It had a new board put it Within a week or so. Kherha is aware tech will come
tomorrow and troubleshoot further.
Service Performed;
4/8/15: Was able to dispense product from Reg Unlead and Premium Unlead nozzles with no issues from #5. Attempted
to dispense Mid Grade and was only able to dispense $3.28. Spoke with customer and they state that this issue is what
they are expereincing and that it is Mid Grade on #5&6 as well as the #10&9 dispenser. Prior to installing the new boards
the Mid Grade on both dispensers worked with no issues. Suspect that the new boards are faulty and causing the issues.
Will need to contact Wayne to get two new ones and switch them out.-DM
4/22 Jim. Check out the dispensers in question. Found the replacement solenoid drive boards will tum on the Prem and Uni
valves, but not operate the blend stepper motor. Install the old board and the blend motors would work. Determined that
the issue is a bad rebuilt board from Esco. Order new boards, and will have to return. Train Dan and Ben on what to look
for when trouble shooting this issue.
Customer wanted 2nd day air shipment to get boards in quickly to get them installed. Did not want to wait a week
standard ground
5/6 Jim. Install new Solenoid boards on pump 5&6 and pump 9& 10. Test all products on the dispensers that got the new
boards. Everything works now.
Ship

I Whs I

-2

999

880544-R0l-V
Solenoid Drive Board - Blend
pump 5 sn50302 pump 10 sn20436529

740.78

740.78

-1,481.56

2

100

880544-R0l-V
Solenoid Drive Board - Blend
pump 5 sn 76714 pump 10 sn 53191

740.78

740.78

1,481.56

I

Item

Name

I

Date

I

I

Description

Description

Gross

I

Price

I Bill Type I Bill Hours I Rate I

I Extended

Extended

Daniel Montgomery

04/08/2015

Travel

Regular

0.00

91.00

0.00

Daniel Montgomery

04/08/2015

Labor

Regular

1.00

0.00

0.00
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Invoice No : 0063231
Invoice Date : 06/18/2015
Customer PO :
Service Order No: 038422

C OEUR d'ALENE SERvicE STATioN EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814

Division : CDA 1
Page: 2 of2

(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JON0lO

Location: JON0IO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765

Authorized

Terms

Asset Tae No.

Kherha

Kherha

Due Upon Receipt

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Daniel Montgomery

04/08/2015

Travel

Regular

0.50

0.00

0.00

Jim Claypool

04/23/2015

Travel

Regular

0.50

89.00

44.50

Jim Claypool

04/23/2015

Labor

Regular

1.00

89.00

89.00

Jim Claypool

04/23/2015

Travel

Regular

0.00

89.00

0.00

Jim Claypool

05/07/2015

Travel

Regular

0.00

89.00

0.00

Jim Claypool

05/07/2015

Labor

Regular

1.00

89.00

89.00

Jim Claypool

05/07/2015

Travel

Regular

0.50

89.00

44.50

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

267.00

Labor/Travel :

267.00

Freight:

84.76

Mileage:

45.00

Std. Materials Used :

5.00

Sales Tax:

5.39

Total:

407.15

Paid:

407.15

Balance Due :

0.00
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Invoic~ No: 0063504
Invoice Date-: 07/10/2015
Customer PO :
Service Order No : 039457
Division : CDA I
Page: 1 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INc.

11 8 E . Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse_com

Bill To: JON0IO

Location: JON0l0

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
I
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Sunny

Terms
Due Upon Receipt

Asset Ta2 No.

Sunny
Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Comments:

Card Reader Down on all dispensers says net work down but cards can be processed inside
7/8/15 HH site completely down Service Performed;

7/8 Jim. Loaded the GemPro with CVX 7.00.09. Got a new compact flash and verified that the NewPro would boot up.
Load the NewPro board, and verified that the system would operate. Loaded the system with a backup from 10/2015, the
latest backup available. Had to reload both Topaz units, and had Sunny reconfigure the touch screens. Verify the system
was loaded. Sunny had to reset prices to current. Show Sunny how to back up the system so he didn't have this issue again.
Had an issue where the network menu was not available except through a back door password. Called Verifone and had
them dial into the site, and correct the issue. All systems are running ok.
Ship

I Whs I

I

114

I

Item

26968-01-R-V

I

Description

Compact Flash Sapphire III and New
Pro 2

Gross

I

187.50

Price

187.50

Material Subtotal :
Name

I

Date

I

Description

j

Bill Type

j

Bill Hours

I Rate I

I Extended
187.50
187.50
Extended

Daniel Montgomery

07/07/2015

Labor

Regular

6.50

0.00

0.00

Daniel Montgomery

07/07/2015

Travel

Regular

0.50

0.00

0.00

Jim Claypool

07/08/2015

Travel

Regular

0.50

91.00

45 .50

Jim Claypool

07/08/2015

Labor

Regular

6.75

91.00

614.25

Jim Claypool

07/08/2015

Travel

Overtime

0.00 136.50

0.00

Travel to Spokane
Labor Subtotal :

659.75
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Invoice No : 0063504
Invoice Date : 07 /10/2015
Customer PO :
Service Order No : 039457
Division : CDA 1
Page: 2 of2

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INc.

11 8 E . Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone:(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone:(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By
Sunny

Authorized
Sunny

Due Upon Receipt

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoi'ce due date. Email

Terms

Asset Tai? No.

Item Subtotal:

187.50

Labor/Travel :

659.75

Mileage:

34.00

Std. Materials Used :

5.00

Sales Tax:

11.55

Total:

897.80

Paid:

897.80

Balance Due :

0.00
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Invoice No : 0063610
Invoice Date : 07/22/2015
Customer PO :
Service Order No: 038298
Division : CDA 1
Page: 1 of 4

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d 'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0lO

Location: JON0lO

Jones Chevron and Deli
4020 E Seltke Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested Bv
Khehra Dharamjit

Terms
Due Upon Receipt

Asset Ta2 No.

Khehra Dharamjit

Technician

Salesperson

Call Type

Bill Type

DON

DON

QINS

JOB

Authorized

Comments:
8/27: Deb working on costing out final. DS
8/25: COMP Per Don. DS
10/22: Met with Don, now need to meet with Jon. DS
Complete with Wayne IOTV Start up SO 39698
Scope of work:
1) Take out electrical permit.
2) Replace existing Emergency Stop switches with key reset Emergency
Stop switches to meet National Electric Code.
3) Replace ( 2) North island dispensers with ( 2) Dresser Wayne B 12/3
blender dispensers with hose package.
4) Replace ( 2 ) South island dispensers with ( 2 ) Dresser Wayne BI 2/3
blender dispensers with hose package.
5) Replace ( 2) East island dispensers with (1) Dresser Wayne 812/3
blender dispensers with hose package.
(1) Dresser Wayne 823/3 3+ 1 Blender Gas+ Diesel

Sa) Diesel Dispenser is to be removed with a cap installed over this area.
New 1.5" Double Wall Flex Pipe Is to Be Run From Old Diesel
Dispenser Sump To East Dispenser Location.
6) Check calibration on all new dispenser hoses.
7) Install Unlighted Dispenser Valances.
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Invoice No : 0063610
Invoice Date: 07/22/2015
Customer PO :
Service Order No: 038298
Division : CDA 1
Page: 2 of 4

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JON0 10

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765
Terms
Due Upon Receipt

Asset Tae No.

Khehra Dharamjit

Authorized
Khehra Dharamjit

Technician

Salesperson

Call Type

Bill Type

DON

QINS

JOB

DON
8) Project is complete.

Note!
This quote is based on the following.
I) Performing work during normal business hours.
2) Existing fire valves are of the correct height under the island and they
hold.
3) Existing conduits to be reusable.
4) Area on the North Side of Diesel Dispenser to East Dispenser is Free of
obstructions.
5) Reusing Existing Dresser Wayne Interface Box Between Verifone and
Dispensers.
6) Existing Sumps are Water Tight and are Testable Once New Pipe is
Installed.
Terms:
25% down upon signing of contract
Dresser Wayne dispenser payment is Due in our
office 5 days from date of shipment from Dresser Wayne.
Equipment stored and or delivered to the job site will be invoiced with payment due
upon receipt of invoice.
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Invoice No : 0063610
Invoice Date: 07/22/2015
Customer PO :
Service Order No: 038298
Division : CDA 1
Page: 3 of4

C OEUR d'ALENE SrnvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JONOlO

Location: JON0l0

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765

Khehra Dharamjit

Authorized
Khehra Dharamjit

Due Upon Receipt

Technician

Salesperson

Call Type

Bill Type

DON

DON

QINS

JOB

Terms

Asset Ta2 No.

Balance Due Day Of Equipment Startup.
Payment by check or cash. No credit card payments.
Warranties:
Equipment, material, components are to the extent of the
manufactures written warranty only.
Options:
Add EMV Readers@ 6 Dispensers---------$4,976.15--------Included
Add InOvation Media Set up in store-------$1,424.00--------Included
Note!
Customer to have Internet connection at back room where Wayne EC box is located.
Note!
When EMV arrives there will be programing and software upgrades to be done]
This quote does not cover future needed work.
Service Performed;

Invoice for dispensers shipped.
25% of deposit applied to this invoice.
Payment due now.
Thank you.
Ship

I Whs I

5

100

Item

Bl 2/3220D3/2AIKLNT/R

I

Description

Ovation2 3+0 Blender w/EPP Keypad,
EMV Reader, InOvationTV, Speaker,
C 2015 Rev G IOTV Promo 3/3/15

I

Gross

21,450.00

I

Price

16,826.61

I Extended
84,133.05
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Invoice No : 0063610
Invoice Date : 07/22/2015
Customer PO :
Service Order No: 038298
Division : CDA l
Page: 4 of 4

C OEUR d'ALENE SERvicE S1A1ioN EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JON0 10

Location: JON0lO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone:(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested By

Authorized

Terms

Khehra Dharamjit

Khehra Dharamjit

Due Upon Receipt

Technician

Salesperson

Call Type

DON

DON

Asset Ta2 No.
Bill Type

QINS

I

100

B23/4220D3/2AIKLNT/R

Ovation2 3+ I Blender w/EPP Keypad,
EMV Reader, InOvationTV, Speaker,
C 2015 Rev G IOTV Promo 3/3/15

6

100

*FRT

Freight

JOB
23,245.00

18,266.60

18,266.60

0.00

175.00

1,050.00

Material Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

103,449.65

Item Subtotal :

103,449.65

Sales Tax:

6,206.98

Total:

109,656.63

Paid:

109,656.63

Balance Due :

0.00
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Invoice No: 0063886
Invoic'e Date: 08/14/2015
Customer PO : 9 I 731468
Service Order No : 039832
Division : CDA I
Page: 1 of l

SERvicE STATiON EquipMENT, INc.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: WAYIO0

Location: JON0lO

Wayne, A GE Energy Business
3814 Jarrett Way
Austin, TX 78728-1212
Phone :(512)388-8481 Fax :(512) 388-8694

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578
Fax

:(208) 777-1765

Requested By

Authorized

Terms

WYN

Email

NET IO DAYS

Technician

Salesperson

Call Type

Bill Type

Mark

HOUS

WWAR

MWAR

Asset Ta!! No.

Comments:
Warranty part prior to start up being in the system Part was needed to get new dispensers working. #7/8 no fuel - power
supply replaced on 8/5/15
8/11: IVR closed. 01/0760/2200 Tech ID: 60971 Time: 1200-1300 Conf. # 1346595 -WS
8/12: Task is processed. -WS

Ship

I Whs I

I

Item

1

126

887334-002

PWR SUPPLY 24V 0.13-6

-1

999

887334-002

PWR SUPPLY 24V 0.13-6

1

100

*ITEM - Service

Handling fee

Name

I

Date

I

I

Description

Description

Gross

I

Price

I Bill Type I Bill Hours I Rate I

I Extended

Extended

Mark Siahaya

08/10/2015

Labor - Warranty

Regular

1.00

68.00

68.00

Mark Siahaya

08/10/2015

Travel - Warranty

Regular

0.75

68.00

51.00

Labor Subtotal :

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1,000. Finance charges accrue
after invoice due date. Email

119.00

Item Subtotal :

25.44

Labor/Travel :

119.00

Total:

144.44

Paid:

144.44

Balance Due :

0.00
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Invoice No: 0063927
Invoice Date : 08/18/2015
Customer PO :
Service Order No : 039829
Division : CDA 1
Page: 1 of2

C OEUR d'ALENE SmvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To : JONO 10

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax
Requested By

:(208) 777-1765

Authorized

Terms

Sunny

Sunny

Due Upon Receipt

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Asset Tai? No.

Comments:

No communication to BOS computer system
8/11/15 HH Sunny called issue still going on sending Jim - HH explained to Sunny we have to have cards that will fail
when techis at site. he will return to site and get a card or I suggested ifit happens ask a customer if they would be willing
to assist.
8/13/15 HH called site no issues but will wait for Sunny to confirm
8/14/15 No call back will complete SO - site has not had any issues.
Service Performed;

8/9 Jim. Check with Chevron regarding the cards. The Tech days that the issue is probably a parameter table issue. Had
chevron update the parameter table and pulled the table. Found a disconnected cable from the ASASrouter to the BOS
computer. Connected the cable and was able to communicate through SMS.
8/10 Site still having problems with cards reading at the dispensers. Monitor what was going on, and found that there were
issues with pumps 2,7,8. Pumps were going of, line then back online. Reload software on the R2 board on pump 8, issue
still exists. Discuss issue with Mark S and decided to remove the gateway controller from the system. After removing the
gateway, the problem was still existing. On the iconnect controller and found that the unit was halting communication
causing those pumps to go offline. Remove the iconnect controller from the system, going back to the CAT controller in
the EC cabinet. Monitor the site and all pumps are running. Was able to take all the cards that were available to me. Site
to monitor to see if the CC issues are still active.
Name

I

Date

I

Description

j

Bill Type

I Bill Hours I Rate I

Extended

Jim Claypool

08/10/2015

Labor

Regular

1.50

91.00

136.50

Jim Claypool

08/10/2015

Travel

Regular

0.50

91.00

45.50

Jim Claypool

08/11/2015

Travel

Regular

0.50

91.00

45.50

Jim Claypool

08/11/2015

Labor

Regular

6.25

91.00

568.75

Labor Subtotal :

796.25

.

Page 222

...
....

!!I•

~

C OEUR d'ALENE

s

jl

I

Invoice No: 0063927
Invoice Date : 08/18/2015
Customer PO :
Service Order No : 039829
Division: CDAl
Page: 2 of2

SERvicE STATiON EquipMENT, INC.

11 8 E. Poplar Avenue, Coeur d'Alene, Idaho 83814
(8 00) 727-9179 fax (208)664-0861 sales@cdasse.com

Bill To: JON0IO

Location: JONOlO

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578 Fax

Jones Chevron and Deli
4020 E Seltice Way
Post Falls, ID 83854-7716
Phone :(208)773-0578

:(208) 777-1765

Fax

:(208) 777-1765

Requested Bv
Sunny

Authorized
Sunny

Terms
Due Upon Receipt

Asset Tae: No.

Technician

Salesperson

Call Type

Bill Type

Jim

HOUS

RPS

RPS

Thank you for your business. Notice:
Effective 3/10/16, we add a 2.5 %
surcharge to credit card transactions
over $1 ,000. Finance charges accrue
after invoice due date. Email

Labor/Travel :

796.2S

Mileage:

34.00

Std. Materials Used :

5.00

Sales Tax:

0.30

Total:

83S.SS

Paid:

83S.SS

Balance Due :

0.00
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ENJiST A

111 Deer Lake Road, Suite 100
Deerfield, IL 600 l 5

~

TO LL- FREE

888.782.3473

Envistaforensics.com

February 20, 2017
Ms. Jolynn Pierce
Mid-Century Insurance
P.O. Box 268994
Oklahoma City, OK 73126-8994
jolynn.pierce@farmersinsurance.com

File Number:
Insured:
Subject:
Envista File No.

3007877297
ABS LLC
Letter of Findings
MA T-61675- T3Q0

Dear Ms. Pierce:
On January 30, 2017, Envista Forensics (Envista) received this desk review assignment. This letter
contains Envista's findings and conclusions reached as a result of that review.
Jones Chevron & Deli, located at E 4020 Seltice Way in Post Falls, ID, reported that fugitive water had
intruded into their regular unleaded and premium unleaded gasoline Underground Storage Tanks
(UST's).
PURPOSE

Mid-Century Insurance retained Envista to verify the cause of loss related to the reported water intrusion
into the Jones Chevron & Deli's unleaded UST's.
DISCUSSION

Envista confirmed according to the Idaho Department of Environmental Quality's (IDEQ) UST database
that the insured has three (3) active UST's on property, approximately thirty-four (34) years old, installed
in January 1983. The two (2) unleaded (regular & premium) UST's each have a capacity of 12,000 gallons
and are constructed of steel. The UST's are cathodically protected with an impressed current system .
The third UST contains diesel fuel with a 10,000 gallon capacity and it is also a steel UST with impressed
current cathodic protection. The UST's are equipped with an automatic tank gauging (ATG) system ,
Gilbarco Environmental Management Console (EMC). This system monitors fuel inventory volume, ullage
volume, temperature, water levels and monitors the UST for leaks.
Envista contacted the insured, Mr. Gurjeet Brar on January 30, 2017. Envista spoke with Mr. Brar and
Cody, a technician with SME Solutions, a local petroleum equipment maintenance vendor. Mr. Brar
reported that his regular unleaded and premium unleaded gasoline UST's were discovered to have
CERTAINTY IN AN UNCERTAIN WORLD
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fugitive water infiltration that resulted in phase separation of the gasoline on January 18, 2017. Mr. Brar
also stated that they had accumulated a lot of snow prior to January 18th and the fugitive water/phase
separation was detected when the snow started to melt. Phase separation is when the ethanol within
ethanol blended gasoline attaches itself to water molecules. As a result there will be a layer of gasoline
at the top and a water/ethanol layer settled at the bottom of the tank. The gasoline layer rests on top of
the water/ethanol layer because gasoline is less dense than the water/ethanol blend.
Mr. Brar explained that prior to SME Solutions involvement on January 30 th , he had been working with
Coeur d'Alene Service Station Equipment, Inv. (CDASSE), another local petroleum equipment
maintenance vendor, to troubleshoot the water infiltration problem with his UST's. At the conclusion of
Envista's telephone conversation with Mr. Brar and SME Solutions, it was concluded that a pressure
decay, tank tightness test and helium test should be performed on the UST's to verify the integrity of the
UST's and confirm the location of any leaks, if present.
At Envista's request, Mr. Brar supplied the daily Continuous Statistical Leak Detection (CSL □) records
between December 10, 2016 and January 30, 2017 that confirmed each day over that time period had a
passing CSL□ test. A passing test indicates that the ATG system did not detect any leaks within the UST.
On January 31, 2017, Mr. Brar hired Northwest Environmental Solutions (NES) to perform the pressure
decay, volumetric tank tightness testing and helium testing on all three (3) UST's. NES reported that all
three (3) UST's passed each of the tests performed indicating that there were no leaks within the UST
system.
In addition, Envista contacted Mr. Don Boyd - EstimatorNice President of CDASSE. Mr. Boyd supplied
Envista with copies of three (3) invoices (No.'s 0070175, 0070176 & 0070135) that detail the scope of
work performed between January 19, 2017 and January 25, 2017. Below is a recap of events:
•

•

•
•

January 19, 2017 - CDASSE notes that the ATG probe manholes on each UST were full of ice
and water. CDASSE replaced the seal caps located on the top of the riser for the A TG probe on
the diesel and premium unleaded USTs.
January 20, 2017 - CDASSE found the vapor recovery manholes were full of ice. The seal cap
on the regular unleaded vapor recovery riser was cracked and the plunger on the vapor adapter
was not sealing. CDASSE noted that this was a confirmed location of water intrusion for the
regular unleaded UST.
January 23, 2017 - CDASSE noted that the regular unleaded and premium unleaded UST both
contained phase separated product.
January 24, 2017 - CDASSE completed the purge of phase separated product within the product
lines between the UST's and the dispensers. They removed the vapor recovery adapters from
the regular unleaded and premium unleaded UST's and installed new cap seals on the risers.
CDASSE notes that the regular unleaded and premium unleaded fill bucket drain plugs needed
to be replaced. After CDASSE completed the product line purge, the phase separated regular
unleaded and premium unleaded gasoline was pumped out and disposed of by Orrco.
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•

January 25, 2017 - After the insured received new fuel drops, CDASSE was in the process of
returning the UST systems back to service and discovered that the regular unleaded and premium
unleaded UST contained phase separated gasoline product.

Water can infiltrate the UST's if standing water was puddling above the manholes (fill buckets, vapor
risers and ATG probe risers) when the seals on the fill bucket caps, drain plugs and vapor adaptors are
in disrepair. The ability for water to intrude past the seals is a maintenance issue. However, it is noted
that the precise reason that phase separation was detected after CDASSE performed the product line
cleaning on January 24th is not known at this time. The integrity of the regular unleaded and premium
unleaded UST systems have been confirmed to be tight with no reported leaks that would enable water
intrusion and resulting phase separation since the repairs were performed by CDASSE. Furthermore, the
CSLD tests have not detected any leaks within the UST's through January 30, 2017 as well.
Envista also notes that after the tanks were tested by NES and confirmed to be tight, the insured arranged
for the product lines to be flushed, the tanks were cleaned and the petroleum was polished. Polishing the
fuel removes the water from the unleaded gasoline and restores the ethanol blended gasoline to its
original state. However, Mr. Brar reported on February 10, 2017 that the fuel is still phase separated.
Then on February 17, 2017 Mr. Brar reported that the UST's were returned to service and water was
discovered again in the regular unleaded UST only. Envista understands that the insured is investigating
the source of the water intrusion and Envista can review their findings to verify the cause of loss upon
request.
CONCLUSIONS

After conducting a desk review of the reported UST system, it is Envista's professional opinion that:
1. Envista concludes that CDASSE identified multiple maintenance related issues with the regular
unleaded and premium unleaded riser cap seals and vapor adapters that could permit water
intrusion into the UST's.
2. Envista concludes based upon NES's passing pressure decay, tank tightness and helium tests
confirm that the integrity of the UST systems were intact.
3. Envista can review new information presented by the insured and their vendors related to the
cause of the phase separation after NES's UST testing was completed upon request.
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CLOSURE
Photographs taken during our work, which are not included in this report, are retained in our files and are
available to you upon request.
This report is for the exclusive use of our client and is not intended for any other purpose. Our report is
based on information made available to us at this time. Should additional information become available,
we reserve the right to determine the impact, if any, of the new information on our opinions and
conclusions and to revise our opinions and conclusions if necessary and warranted by the discovery of
additional information.
Thank you for allowing us to provide this service. If you have any questions or need additional assistance,
please call.
Sincerely,
Envista Forensics

;?~.~
Timothy C. Hurley
Senior Technical Consultant

Peer Review by:

Mark L. Ewing
Practice Leader - Healthcare & Biosciences
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SALES, SrnvicE, ANd INSTAlli\TiON of PETRolEuM EquipMENT
118 E. Poplar Avenue, Coeur d'Alene, ID 83814 (208) 667-7414
(800) 727-9179 FAX (208) 664-0861 www.cdas se.com sales@cdasse.com

~ PEI
MEM• E•

April 11, 2017
Jones Chevron and Deli
4020 E Seltice Way
Post Falls, Idaho 83854-7716
208-773 -0578 Store Number
330-256-3291 Jessie
Greeting s Jesse
Assume d sequence of how water entered the tanks at the above location.
Facts :
• Unlead, Premium and Diesel have a common 3" vent line that extends to above
the roof line.
•

Underground there is a 3" Stage 2 vapor recovery line that manifolds the Unlead
and
Premium tanks as well as a 3" trunk line with 2" branch lines to each dispens er
sump.

•

Unlead and Premium tanks had grade level stage one vapor adaptors and caps
with ice
packed around them and did not appear to have been in use for some time. Vapor
adaptors
have been removed and 4" steel pipe caps have been installed.

•

Premium spill bucket has a ripped containment towards the top and had standing
water/fuel
above the plunger.

•

Unlead spill bucket had no liquid in it, threads were cracked, the riser nipple to
the fill
adaptor wiggled, was loose and the plunger did not appear to hold liquid .

•

There is a 12" access manhole to the stage 2 vapor recovery 3" trunk line next
to dispenser
1 & 2. that did not have a cap on it.

It is assume d water entered the Unlead and Premium tanks when the area over
the fill buckets,
stage one vapor caps and ATG caps was flooded with surface water.
It was discover ed the stage one vapor adaptors were comprom ised by the force
of the ice that was
still in place during the first initial good thaw of 2017.
It is assume d where the undergr ound stage 2 vapor line is tying the Unlead and
Premium tanks
together allowing water to enter the two tanks simultaneously.

1
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178 E. Poplar Avenue, Coeur d'Alene, ID 83814 (208) 667-7414
(800) 727-9179 FAX (208) 664-0861 www.cdasse.c om sales@cdasse.com

After the first round of phase separated fuel was removed and water continued to enter the system
without surface water and the stage one vapor lines being capped off it is a possible combination
of below surface runoff water during excessive thawing and abnormal moisture content in the
ground running into the below grade portion of the Unlead spill bucket that is not visible to the eye,
Stage 2 vapor manifold of the Unlead and Premium tanks, 3" common vent of the 3 tanks and
possible water backed up in the stage 2 vapor line burping water into the tanks.
Typical practice of the 3" vapor trunk was to slope to the Unlead tank 1st .
After the 2 nd pumping of phase separated fuel from both Unlead and Premium tanks. The Premium
tank settled down and stayed water free.
Unlead tank continued to take on water.
Others replaced the Unlead spill bucket. It is not known what other fittings below the bucket were
replaced, or what other work was performed that is not visible to the eye .
It is our understand ing the Unlead tank settled down and stayed water free coming to the
conclusion that water was entering the tank from below grade of the spill bucket, 3" vapor line quit
burping static water and ground water from run off had about run its course.

1EtM ----Don Boyd
Estimator

1-800-727- 9179 Office
208-660-15 46 Cell

2

Page 231

Electronically Filed
4/17/2018 2:27 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Bobee Deglman, Deputy Clerk

1
2
3
4

Douglas Dick
Phillabaum, Ledlin, Matthews & Sheldon
1235 North Post Street, Suite 100
Spokane, Washington 99201
509-838-6055
509-625-1909
doug@spokelaw.com

5
6

7

IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY

8
9

ABK, LLC, a limited liability company,
Plaintiff,

10

Defendant.

14

BEN THOMAS, declares and states as follows:

15

17

1.

20
21

22

I am an expert with over 30 years experience in the underground storage tank

industry. I am over the age of 18 and competent to be a witness.

2.

Attached as Exhibit A is true and correct copy of my Curriculum Vitae.

3.

Attached as Exhibit B is a true and correct copy of my report containing my expert

18
19

DECLARATION OF BEN THOMAS

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

13

16

CV-17-0005916

V.

11
12

NO.

opm10n.
I declare under penalty of perjury of the laws of the state Idaho the foregoing is true and
correct.
DATED this _13th_ day of April, 2018.

23

24
Ben Thomas

25
26

PHILLABAUM LEDLIN MATTHEWS
& SHELDON, PLLC

27
28

DECLARATION OF B. THOMAS -1

ATTORNEYS AT LAW
1235 NORTH POST STREET, SUITE I 00
SPOKANE, WASHINGTON 99201
TELEPHONE (509) 838-6055
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1

CERTIFICATE OF SERVICE

2

I declare under penalty of pe1jury of the law of the Washington that on the
day of
April, 2018, a true and orrect copy of the DECLARATION OF BEN THOMAS, to which this
declaration is attached, was served by the method indicated below, and addressed to the following:

3
4
5
6

_1Jfj

[ ]
( ]
[ ]
[ X]
[ X]

Jeffrey A. Thomson
Elam & Burke, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, Idaho 83701

U.S. Mail
Hand Delivered
Overnight Mail
Fax: 208-384-5844
Email: jat@elamburke.com

7
8

DATED: April

,11t

2018

9
Shannan Sheldon

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

PHILLABAUM LEDLIN MATIHEWS
& SHELDON, PLLC

27
28

ATTORNEYS AT LAW

DECLARATION OF B. THOMAS - 2

1235 NORTH POST STREET, SUITE 100
SPOKANE, WASHINGTON 99201
TELEPHONE (509) 838-6055
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Benjamin Thomas
3595 Daisy Lane
Clinton, WA 98236

Underground Storage Tank Professional

Office: 360-321-4776
Cell:
360-661-5497
Email: ben@USTtraininq.com
Skype: bentanks

Web: www .USTtra lnlnq .com
YouTube:
www.YouTube.com/USTtrainlnq
Linked In:
https: //www.llnked ln.com/pub/benthomas/3/387 /65b

Summary ____________________ ________
Ben Thomas brings to the UST industry over 30 years of experience, networking and ideas to
help owners and inspectors solve complex technical problems in the management of
underground storage tank systems. Mr. Thomas' experience goes back to 1986, when he
supervised UST removals in Vermont. Between 1989 and 1995, Mr. Thomas oversaw cleanup
of leaking UST sites in northern Alaska. From 1995 to 2002, he ran Alaska's UST leak
prevention program. Mr. Thomas gained national attention for his innovative work in web
page development, outreach material, financial responsibility compliance, and most notably
the Alaska third party inspection program. Since 2002, Mr. Thomas's principal focus has
education, training, and outreach to the nation's UST owners, operators, inspectors and
technicians.

UST Innovations

--------------------- -----

Ben Thomas has been an innovator in the field of UST education since 1996. Here is a list of
his "firsts" in the industry.
1996
2003
2004
2007
2009
2009
2010
2010
2011
2011
2012
2013
2014
2015
2015
2016
2017

Created and launched one of the nation's first state UST_web pages in Alaska.
Taught the first-ever State approved Class A/B course in the nation in Oregon.
Designed and created the first ever state online training UST program in Montana.
Created and taught first UST class A/B UST operator course in Kansas.
Created and launched the first commercially available online training for class C
operators nationwide. www.USTtraining .com
Created and taught first ever class A/B UST webinar and first class AB UST operator
course in Colorado.
Created and taught the first Class A/B course in US Virgin Islands.
Created and taught first Class A/B UST operator taught in Wisconsin.
Created the first Class A/B UST operator training course in Puerto Rico and first taught
in Spanish.
Created and taught the first UST Class A/B UST operator training course taught in
West Virginia.
Created and taught the first UST Class A/B UST operator training course in Guam and
CNMI.
Helped create KY TOOLS {Tank Operator Online Learning System) in Kentucky.
Published Tank Savvy Minute, the first free series of UST training videos online.
Taught the first Class A/B and C UST operators at the Red Hill Tank Farm, the world's
largest known UST system, at Joint Base Pearl Harbor Hickam, Hawaii.
Created and taught the first Class A/Band C UST operator course in Nebraska.
Taught the first exclusively "Subpart K" certified Class A/B course for airport hydrant
and field constructed UST operators, Guam.
Created the first online Indian Country Class A/B UST Operator Training course.

Benjamin Thomas
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Current Enterprises _______ __________ _____
•

UST Training. President. In 2004, Ben Thomas helped create and now runs a business to
provide live seminars, webinars, and internet-based training to the UST industry. Clients
include state, federal and tribal UST inspectors, service providers and UST operators from
all over the Unites States. www.USTtraininq. com

■

Ben Thomas Associates, Inc. Principal. Since November of 2001, Ben Thomas provides
consulting services to clients in the UST industry throughout the United States. He also
provides training for UST government inspectors and UST owners and operators; develops
original outreach material; creates interactive, web-based training programs; consults and
analyzes UST management programs; performs facility audits; and serves as an expert
witness. Clients include United States Air Force, United States Post Office, Veterans
Administration, United States Environmental Protection Agency, Georgia Institute of
Technology, University of Wisconsin-Madison, State of Maine, State of New Jersey, State
of Montana, State of Idaho, State of New Mexico, State of Oregon, State of Kentucky,
State of Wisconsin, City of Chicago, Boeing, Inter Tribal Council of Arizona, Indian Health
Services, Cherokee Nation, Seneca Nation of Indians, Pueblo of Laguna, National Institute
for Storage Tank Management, Oregon Petroleum Association, Northwest Pump, National
Testing Contractor Association, C-Store Canada, ABS Consulting, Fred Meyer, Albertsons,
American Petroleum Institute, Tesoro Petroleum, BP/ARCO, ConocoPhillips and thousands
of small independent UST owners and operators.

Previous Experience
•

1

Alaska Department of Environmental Conservation, UST Leak Prevention Program
Coordinator, February 1995 to June 2002, Juneau, Alaska. Duties included: designing and
administering the Alaska third party inspection program, including outreach, technical
assistance, reviewing, tagging and enforcement of UST systems; licensing, training and
administering of UST workers and inspectors; developing statewide enforcement policies
for leak detection, spill prevention and financial responsibility; chairing the Alaska
Technical Review Committee to review/improve ICC UST exams; assisting the public in
interpreting UST regulations by phone, e-mail and in person, and by developing and
presenting workshops, newsletters, media interviews, web sites, public notices and mass
mailing; administering the Financial Responsibility compliance program; acting as web
administrator for UST program for development and maintenance; and performing UST
site inspections and training for operators.

• Alaska Department of Environmental Conservation Leaking UST Project Manager,
October 1990 to February 1995, Fairbanks, Alaska. Duties included: reviewing leaking
Underground Storage Tank and Contaminated Site investigations and corrective action
plans for technical and regulatory compliance; managing cleanup activities at
approximately 100 active contaminated sites; developing and reviewing regional program
policy documents; conducting field investigations regarding the discharge spills of
hazardous substances; developing, mediating, and implementing multi-party agreements
for regional ground water investigations; preparing and overseeing cleanup grants for
term contractors; and providing technical and regulatory assistance to officials, media,
and the public.
• Alaska Department of Environmental Conservation College Intern IV, May 1989 to
October 1990, Fairbanks, Alaska. Duties included: developing and reviewing regional
pollution control policy plans, investigating hazardous substance spills and monitored site
cleanup activities, and assisting the public in understanding environmental regulations.

Benjamin Thomas
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• Vermont Department of Environmental Conservation, Environmental Technician,
August 1986 to August 1987, Waterbury Vermont. Duties included: supervising the
removal of leaking underground storage tanks, directing on-site environmental
remediation, conducting sampling and analysis of soil and ground water conditions, and
assisting the public in understanding environmental regulations.

Education

------------------------------

•

University of Alaska-Fairbanks, September 1987 to May 1990, Fairbanks, Alaska
Bachelor of Science in Natural Resources Management, May 1990
Emphasis: Environmental Law, Resource Policy, and Rural Development

•

Sterling College, October 1983 to June 1985, Craftsbury Common, Vermont
Associate of Arts in Natural Resource Management, June 1985
Emphasis: Social, Economic and Ecological aspects of Resource Management

Professional Organizations and Memberships ___________
•
•
•
•
•
•
•
•
•
•
•
•
•

PEI RP 900 Committee, 2016-present
Colorado Wyoming Petroleum Marketers Association- 2009-present
Petro-Tite, Tightness Tester-2003-2005
Petroleum Equipment Institute-2003-present
Oregon Petroleum Association-2003-present
Steel Tank Institute Corrosion Tester-2001-2005
EPA UST/LUST Conference Planning Committee-2001-2002
EPA Region 10 States UST Operation and Maintenance Group-2001
ASTSWMO UST Task Force- Association of State and Territorial Solid Waste
Management Officia ls-1999-2002
Underground Storage Tank Technical Review Committee- Alaska Advisory
Committee for UST Worker Examination, Chair, 1995-2002
' International Conference of Building Officials- UST Certification Advisory
Committee, Member, Whittier, CA, 1995-00, Chair 2000-2002
American Society of Testing and Materials Subcommittee-Development of
UST Facility Compliance Inspection Program, Washington DC, 1996
Division Information and Technology Workgroup- ADEC, 1995-1999

Workshop Presenter /Organizer ________________
•

•

•

•

•
•

Webinar: Navigating the New
EPA UST Rules on Indian Lands:
What You Need to Know, Feb.
13, 2018
Advanced UST Inspector
Training, Helena, MT, Sep. 26-27,
2017
Colorado Class A/B and C UST
Operator Training, Colorado
Springs, CO, Sep. 12-13, 2017
Nebraska UST Advanced
Operator Training, Lincoln, NE,
Aug. 28-31, 2017
UST Operator Rules Webinar,
Navajo Nation, Aug. 8, 2017
Arizona Class A/Band C UST
Operator Training, Yuma, AZ, Jul.
25-26, 2017

Benjamin Thomas

•

•

•

•

•

•

Florida Class A/B and C UST
Operator Training, McDill AFB, FL,
Jun. 14, 2017
Florida Class A/B and C UST
Operator Training, Patrick AFB,
FL, Jun. 12-13, 2017
Georgia Class A/B and C UST
Operator Training, Hunter AAF,
GA, Jun. 6-7, 2017
Georgia Class A/Band C UST
Operator Training, Kings Bay
NSB,GA,Jun. 9,2017
Texas Class A/B and C UST
Operator Training, Dyess AFB,
TX, May 11-12, 2017
Texas Class A/Band C UST
Operator Training, JBSA, TX, May
16-17,2017

-3-
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r•

•

•

•

•

•

•

•

•

•

•

•

•

•

•
•

•

•

•

Texas Class A/Band C UST
Operator Training, Kingsville NAS,
TX, May 18-19, 2017
Hawaii Class A/B and C UST
Operator Training, JBPPH,
Honolulu, HI, Mar. 21-22, 2017
South Dakota Class A/Band C
Operator Training, Ellsworth Air
Force Base, SD, March 6-7, 2017
Virginia Class A/B and C UST
Operator Training, Norfolk, VA,
Feb. 23-24, 2017
Virginia Class A/B and C UST
Operator Training, Langley-Eustis
AFB, VA, Feb. 22-22, 2017
Florida Class A/B and C UST
Operator Training, Eglin AFB, FL,
Jan. 17-18, 2017
Arizona Class A/Band C UST
Operator Training, Luke AFB, AZ,
Jan. 5-6, 2017
Arizona Class A/Band C UST
Operator Training, Davis-Monthan
AFB,AZ,Jan. 3-4, 2017
WA Class A/B and C UST
Operator Training, Dec. 1-2,
2016, Manchester, WA
WA Class A/B and C UST
Operator Training, Nov. 28-29,
2016, JB Lewis McChord, WA
WA Class A/B and C UST
Operator Training, Nov. 17, 2016,
Everett, WA
WA Class A/B and C UST
Operator Training, Nov. 3-4,
2016, Fairchild AFB, WA
NJ Class A/Band C UST
Operator Training, Nov. 9-10,
2016, Joint Base McGuire-DixLakehurst, NJ
Washington Class A/B UST
Operator Training, Everett, WA,
Aug. 25, 2016
Navajo Nation UST Operator
Training Webinar, Aug. 17, 2016
CNMI Class A/BUST Operator
Training, Saipan, MP, Jun. 22,
2016
Guam FCT/AHS Class A/BUST
Operator Training, Tamuning, GU,
Jun. 22, 2016
Guam Class A/B UST Operator
Training, Tamuning, GU, Jun. 15,
16, 17, 2016
Navigating the new EPA UST
rules: What it means for you,
Webinar, Jun. 2, 2016

Benjamin Thomas

•
•

■

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

Navajo Nation UST Operator
Training Webinar, May 11, 2016
Navigating the new EPA UST
rules: What it means for you,
Webinar, Apr. 27, 2016
Navigating the new EPA UST
rules: What it means for you,
Webinar, Mar. 30, 2016
Hawaii Class A/B and C UST
Operator Training, Joint Base
Pearl Harbor Hickam, HI, Mar. 2125, 2016
Virginia Class A/B and C UST
Operator Training, Langley-Eustis
AFB, VA, Feb. 25-26, 2016
New Jersey Class A/Band C UST
Operator Training, McGuire AFB,
NJ, Feb. 22-23, 2016
Navigating the new EPA UST
rules: What it means for you,
Webinar, Feb. 19, 2016
Arkansas Class C UST Operator
Training, Littlerock AFB, AR, Feb.
4, 2016
Arizona Class A/B and C UST
Operator Training, Davis-Monthan
AFB, AZ, Jan 14-15, 2016
Arizona Class A/Band C UST
Operator Training, Luke AFB, AZ,
Jan. 11-12, 2016
Navigating the new EPA UST
rules: What it means for you,
Webinar, Jan 6, 2016
Florida Class A/B UST Operator
Training, McDill AFB, FL, Dec. 162015
Navigating the new EPA UST
rules: What it means for you,
Webinar, Dec. 15, 2015
Navigating the new EPA UST
rules: What it means for USPS,
Webinar, Dec. 10, 2015
Washington Class A/B and C
UST Operator Training, Puget
Sound FISC, WA, Dec. 3-4, 2015
Washington Class A/B and C
UST Operator Training, Joint
Base Lewis McChord, WA, Nov. 30 Dec. 1, 2015
Advanced UST Inspector
Training, US EPA Region 2,
Rehoboth Beach, DE, Nov. 3-5,
2015
Washington Class A/B and C
UST Operator Training, Fairchild
AFB, WA, Nov. 28-29, 2015
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Oregon Class A/B UST Operator
Training, Hermiston, OR, Nov. 27,
2015
Emergency Response UST
Operator Training, Pope AAF,
Fayetteville, NC, Oct. 6, 2015
National Tanks Conference,
Operator Training on Trial,
Phoenix, AZ, Sep. 14-16, 2015
Nebraska Advanced UST
Inspector Training, NSFM,
Lincoln, NE, Aug. 31- Sep. 4, 2015
Advanced UST Operator
Training, Appleton WI. and Blaine,
MN, Jun. 16 and 18, 2015
UST Inspector Boot Camp,
Olympia, WA, Mar. 31, 2015
Hawaii Class A/Band C UST
Operator Training, Joint Base
Pearl Harbor Hickam, HI, Feb. 2326, 2015.
Washington Class A/B UST
Operator Training, Boeing Field,
Everett, WA, Dec. 12, 2014
Washington Class A/B UST
Operator Training, Longview, WA,
Nov. 12, 2014
Washington Class A/B UST
Operator Training, Newhalem,
WA, Aug. 12, 2014
CNMI Class A/BUST Operator
Training, Saipan, MP, July 28,
2014
Montana UST Inspector
Training, Helena, MT, May 14,
2014
Washington Class A/BUST
Operator Training, Spokane, WA
De. 13, 2013
Oregon Class A/B UST Operator
Training, Hillsboro, OR, Oct. 22,
2013
Washington Class A/B UST
Operator Training, Spokane, WA,
Oct. 11, 2013
Then and Now: A QuarterCentury Perspective on UST
Compliance, Moderator, 2013
National Tanks Conference and
Expo, Denver,CO, Sep. 16, 2013
Washington Class A/BUST
Operator Training, Seattle, WA,
Sep. 11, 2013
Washington Class A/B UST
Operator Training, Stehekin, WA,
July 26, 2013
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Washington Class A/B UST
Operator Training, Oak Harbor,
WA, July 23, 2013
Oregon Class A/BUST Operator
Training, Hermiston, OR, Jun. 13,
2013
DC Boot Camp for UST
Inspectors, Crystal City, VA, Mar.
19-21, 2013
Turtle Mountain Band of the
Chippewa UST Training, Belcourt,
ND, Nov. 28, 2012
Webinar: Washington Class A/B
Operator Training, Nov. 15, 2012
Washington Class A/BUST
Operator Training, Silverdale,
WA, Nov. 13, 2012
Washington Class A/B UST
Operator Training, Freeland, WA,
Nov. 7, 2012
Washington Class A/B UST
Operator Training, Bellevue, WA
Oct. 25, 2012
Webinar: Washington Class A/B
UST Operator Training, Oct. 22,
2012
Webinar: Colorado Class A/B
Operator Training, Oct. 16, 2012
Webinar: Washington Class A/B
Operator Training, Oct. 4, 2012
Webinar: Wc,_shington Class A/B
Operator Training, Oct. 2, 2012
Class A/BUST Operator
Training, San Juan, Puerto Rico,
Sept. 25, 26, 2012
Washington Class A/BUST
Operator Training, Bellevue, WA,
Sep. 18, 2012
Webinar: Colorado Class A/B
Operator Training, Aug. 22, 2012
Class A/BUST Operator
Training, Guam, Jul. 10, 11, 19,
2012
Class A/BUST Operator
Training, Saipan, Jul. 17, 18, 2012
UST Boot Camp, Saukville, WI,
Jun. 25-29, 2012
Webinar: Wisconsin Class A/B
Operator Training, Jun. 4, 2012
Webinar: Wisconsin Class A/B
Operator Training, Apr. 26, 2012
UST Inspector Training, State of
Tennessee, Pikeville, TN, Apr. 1012, 2012
Oregon Service Provider
Training, OR DEQ, Pendleton,
Portland, Apr. 3, 4, 5, 2012
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Oregon Service Provider
Training, OR DEQ, Pendleton,
Portland, Mar. 28, 29, Apr. 1, 2012
2012 National Tanks
Conference, The Good, The Bad
and the Ugly of UST Training, and
2012: A Tank Odyssey:
Demonstrations on Emerging Digital
Solutions for UST Compliance
Management, St. Louis, MO, Mar.
19-21, 2012
Webinar: Wisconsin Class A/B
Operator Training, Feb. 8, 2012
Webinar: Colorado Class A/B
Operator Training, Feb. 1, 2012
Webinar: Wisconsin Class A/B
Operator Training, Jan.10, 2012
Webinar: Wisconsin Class A/B
Operator Training, Dec. 16, 2011
Webinar: Colorado Class A/B
Operator Training, Dec. 7, 2011
Seneca Nation of Indians, UST
Operator Training, Buffalo, NY,
Nov. 15, 2011
Iowa DNR UST Inspector
Training, Moines, IO, Nov. 2-3,
2011
Webinar: Wisconsin Class A/B
Operator Training, Oct. 26, 2011
Webinar: NEWIPCC Region 6
Advanced Inspector Training,
Oct. 11-13, 2011
Oregon UST Operator Training,
Ben Thomas Associates, 150+
classes since June 2003 in Portland,
Medford, Roseburg, Bend
Pendleton, Eugene, Albany, Coos
Bay, OR
Webinar: Wisconsin Class A/B
Operator Training, Sep. 28, 2011
Webinar: Colorado Class A/B
Operator Training, Sep. 7, 2011
Webinar: West Virginia Class
A/B Operator Training, Jul. 23,
2011
Webinar: Wisconsin Class A/B
Operator Training, Aug. 16, 2011
Webinar: Wisconsin Class A/B
Operator Training, Aug. 10, 2011
Webinar: West Virginia Class
A/B Operator Training, Jul. 20,
2011
Webinar: Wisconsin Class A/B
Operator Training, Jul. 6, 2011
Webinar: Colorado Class A/B
Operator Training, Jul. 13, 2011
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ITCA Advanced Inspector
Training, May 15-16, 2011 Seattle,
WA
Webinar: Wisconsin Class A/B
Operator Training, Jun. 8, 2011
Webinar: Colorado Class A/B
Operator Training, Jun. 7, 2011
Webinar: Wisconsin Class A/B
Operator Training, Jun. 1, 2011
Webinar: West Virginia Class
A/B Operator Training, May 25,
2011
UST Boot Camp, May 16-20,
2011, Saukville, WI
Webinar: Wisconsin Class A/B
Operator Training, May 11, 2011
Webinar: West Virginia Class
A/B Operator Training, May 4,
2011
Wisconsin Class A/B Operator
Training, Live, Waukesha,
Madison, Saukville, WI Apr. 18, 19,
21, 2011
Webinar: Colorado Class A/B
Operator Training, Apr. 14, 2011
Webinar: West Virginia Class
A/B Operator Training, Apr. 16,
2011
NEIWPCC Inspector Training,
Las Vegas, NV, Apr. 5-6, 2011,
Webinar: Wisconsin Class A/B
Operator Training, Mar. 30, 2011
Webinar: NWETC UST
Inspection, Mar. 22-23, 2011
Webinar: Colorado Class A/B
Operator Training, Mar. 17, 2011
Webinar: West Virginia Class
A/B Operator Training, Mar. 2,
2011
Webinar: Colorado Class A/B
Operator Training, Feb. 16, 2011
UST Operator Training, Aguadilla,
Fajardo, San Juan, Puerto Rico,
Feb. 1, 3, 7 and 9, 2011
Webinar: NWETC UST
Installation, Jan. 18, 2011
Webinar: Colorado Class A/B
Operator Training, Dec. 7, 2010
Webinar: Wisconsin Class A/B
Operator Training, Dec. 6, 2010
Webinar: NEIWPCC Interstitial
Monitoring, Dec. 6, 2010
Tennessee UST Advanced
Inspector Training, Henry Horton
State Park, TN, Nov. 30- Dec. 2,
2010
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Webinar: Colorado Class A/B
Operator Training, Nov. 16, 2010
Webinar: Wisconsin Class A/B
Operator Training, Nov. 3, 2010
Webinar: Wisconsin Class A/B
Operator Training, Sep. 29, 2010
5-Day UST Boot Camp, Saukville,
WI, Oct. 18-22, 2010,
EPA UST Inspector Training,
Chicago, IL, Sep. 7, 2010
Webinar: Colorado Class A/B
Operator Training, Sep. 1, 2010
Advanced UST Systems
Training, Bangor Submarine Base,
Silverdale, WA, Jul. 19, 2009
Webinar: Colorado Class A/B
Operator Training, Jul. 7, 2010
Oak Ridge National Laboratory
UST System Basics Webinar,
Jun. 29, 2010
Webinar: Colorado Class A/B
Operator Training, Jun. 2, 2010
City of Chicago UST Inspector
Refresher Course, Chicago, IL,
May 26, 2010
UST Operator Training, St.
Thomas/St. Croix USVI May 5-6,
2010
Webinar: Colorado Class A/B
Operator Training, Apr. 29, 2010
UST Operator Training
Overview, WPMCA Trade Show,
Madison, WI, May 20, 2010
Webinar: Colorado Class A/B
Operator Training, Mar. 25, 2010
Webinar: Colorado Class A/B
Operator Training, Feb. 24, 2010
Webinar: Colorado Class A/B
Operator Training, Feb. 18, 2010
Webinar: Colorado Class A/B
Operator Training, Jan. 19, 2010
Webinar: Inspector Training,
Jan. 13-14, 20-21, 2010
Webinar: UST Installation
Training, Jan. 6-7, 2010
Webinar: Colorado Class A/B
Operator Training, Dec. 29-30,
2009
Webinar: Colorado Class A/B
Operator Training, Dec. 15-16,
2009
Webinar: Colorado Class A/B
Operator Training, Dec. 9-10,
2009
UST Inspector Training, State of
Tennessee, Nashville, TN, Dec. 1-3,
2009
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Webinar: Colorado Class A/B
Operator Training, Nov. 4-5,
2009
Webinar: Colorado Class A/B
Operator Training, Oct. 14-15,
2009
Webinar: Colorado Class A/B
Operator Training, Sept. 23-24,
2009
UST 5-Day Bootcamp, Sept. 1418, 2009, Saukville, WI
Webinar: Colorado Class A/B
Operator Training, Sept. 2-3,
2009
Webinar: Colorado Class A/B
Operator Training, Aug. 5-6,
2009
CWPMA Trade Show
presentation on UST Operator
Training, Keystone, CO, Aug. 3,
2009
Webinar: Colorado Class A/B
Operator Training, Jul. 15-16,
2009
Webinar: Colorado Class A/B
Operator Training, Jul. 1-2, 2009
UST Systems Training, Bangor
Submarine Base, Silverdale, WA,
Jun. 8-9, 2009
Webinar: Colorado Class A/B
Operator Webinar, Jun. 2-3, 2009
Webinar: Colorado Class A/B
Operator Training, May 5-6, 2009
Webinar: UST Operator Training
Overview of States, Mar. 3, 2009
Webinar: UST Operator Training
Overview of States, Mar. 10,
2009
5-Part Webinar Series for
Oregon UST Service Providers,
Mar. 12, 17, 18, 19 & 24, 2009
National UST /LUST Conference,
Sacramento, CA, Mar. 29-Apr. 1,
2009
Webinar: UST Operator Training
for Tribes, Apr. 14, 2009
Webinar: UST Operator Training
Overview of States, Apr. 15, 2009
UST Inspector 5-Day Bootcamp,
Saukville, WI, Feb. 2-6, 2009
Webinar: Training Overview of
States, Feb. 11, 2009
Webinar: Colorado UST
Operator Training, Feb. 25, 2009
UST/ AST O&M Operator
Training, Pittsburgh, PA, Dec. 3-4,
2008
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UST O & M Operator Training,
Laguna, NM, Dec. 9-10, 2008
UST Inspector Training Seminar
on ATGs, Saukville, WI, Nov. 1819, 2008
NWETC's Inspector Class,
Seattle, WA, Oct. 16-17, 2008
NWETC's UST Installer Class,
Seattle WA, Oct. 15, 2008
UST Operator Training, Seneca
Nation of Indians, Salamanca,
NY, Sep. 24,2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Chicago, IL, Sep.
9-10, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Denver, CO, Aug.
19-20, 2008
UST Inspector Training, Chicago,
IL, Jun. 30-Jul, 2, 2008
Idaho UST Inspector Class,
Boise, ID, Jun. 23-27, 2008
Kansas UST Operator Training
Class A and B, Garden City, Jun.
2, and Hays,Jun. 4, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Los Angles, CA,
May 27-28 2008
Advanced Inspector Training,
US EPA Region 9, Las Vegas, NV,
May 22, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask" Las Vegas, NV, May
20-21, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Philadelphia, PA,
May 13-14, 2008
Audio Conference on UST
Operator Training, May 7, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Dallas, TX, Apr.
29-30, 2008
Advanced Inspector Training for
Automatic Tank Gauge Systems,
Waukesha, WI, Apr. 15-16, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Atlanta, GA, Mar.
20-21, 2008
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Veterans Administration
UST/ AST 2-Day
Seminar, Syracuse, NY, Mar. 1314, 2008
UST Service Provider Seminars,
Oregon DEQ, Mar. 3, 2008 in
Eugene, OR, and Mar. 5 and 6,
2008, Portland, OR
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Seattle, WA, Feb.
12-13, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Washington DC,
Jan. 9-10, 2008
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Edison, NJ, Dec.
12-13, 2007
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", San Juan, PR, Dec.
4-5,2007
Operator Training Plenary
Session, ASTSWMO State - EPA
Energy Policy Act Implementation
Meeting, DC, Nov. 27-28, 2007
Intermediate and Advanced UST
Inspector Training, Kentucky
DEP, Frankfort, KY, Nov. 26-30,
2007
Advanced Inspector Training for
Automafic Tank Gauge Systems,
Appleton, WI, Nov. 14-15, 2007
NISTM 3rd Annual UST
Conference, Atlanta, GA, Nov. 5-6,
2007
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask", Washington DC,
Oct. 17-18, 2007
Oregon UST Operator Training,
Portland, OR, Oct. 3, 2007
UST Operator Training: Building
for Success Webinar, EPA Region
10, Olympia, WA, Sep. 26, 2007
Class A and B Operator Training,
Petroleum Marketers & Convenient
Storage Association of Kansas,
Hutchinson, KS, Sep. 25, 2007
Advanced Inspector Training on
Automatic Tank Gauge Systems,
State of Wisconsin, Wisconsin Dells,
WI Sep. 10-11, 2007
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UST Operator Training: Building
for Success Webinar, EPA Region
6 UST Inspector Conference, Dallas
TX,Sep. 5, 2007
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask" Atlanta, GA, for
Federal Facilities, Sep. 4-5, 2007,
Two-Day UST Inspector
Seminar, Seattle, WA, Jul. 18-19,
2007
UST/ AST Inspector Refresher,
City of Chicago, Chicago, IL, May
13, 2007
"Everything You Wanted to
Know About Tanks But Were
Afraid to Ask" for Federal
Facilities, New York City, May 2,
San Francisco, CA, May 23, 2007
UST Service Provider Seminar,
Oregon DEQ, Eugene and Portland
Oregon, Feb. 6, 7 and 9, 2007
UST Operator Training, Indian
Health Services, Albuquerque, NM,
Nov. 2, 2006
UST/ AST Operator Training,
Seneca Nation of Indians,
Salamanca, NY, Aug. 30, 2006
UST Operator Short Course,
Prosser, WA, Aug. 16, 2006
UST/ AST Inspector Training,
City of Chicago, Chicago, IL, May
16-18, 2006
Automatic Tank Gauge Training,
Cherokee Nation, Albuquerque, NM,
May 9, 2006
UST Inspector Training, NWETC,
Portland, OR, Apr. 20-21, 2006
Automatic Tank Gauge Training,
National Tanks Conference and
Expo, Memphis, TN, Mar. 19, 2006
On-Line UST Operator Training,
National Tanks Conference and
Expo, Memphis, TN, Mar. 21, 2006
UST Inspector Training,
Albuquerque, NM, Mar. 1, 2006,
UST Seminar, Albuquerque, NM,
Feb. 28, 2006
Everything You Need to Know
About Automatic Tank Gauge
Systems, Seattle, WA, Feb. 2,
2006
UST Operator Training, Indian
Health Services, Albuquerque, NM,
Jan. 24-25, 2006
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The 2005 Energy Act and UST
Performance Studies, King
County Bar Environmental Group,
Seattle, WA, Dec. 18, 2005
2nd Annual Conference on
Underground Storage Tanks,
National Institute for Storage
Tank Management, Orlando, FL,
Nov. 9- 10, 2005
Inspector /Installer Refresher
Training, Montana Department of
Environmental Quality, Helena, MT,
Oct. 5-6, 2005
UST Inspector Training,
Northwest Environmental Training
Center, Seattle, WA, Sep. 28-29,
2005
Advanced UST Inspector
Training for Automatic Tank
Gauges, Inter Tribal Council of
Arizona, Kings Beach, CA, Aug. 1516, 2005
What Now? What Next? The
Present and Future Status of
UST Regulations, ABS Consulting,
On-line webinar, Jul. 25, 2005
UST Inspector Training, US
Postal Service, Lynnwood, WA, Jun.
8, 2005
Idaho UST Operator Training,
Boise, ID, May 3, 2005
Environmental Management
Systems and USTs, US EPA
UST/LUST Conference, Seattle, WA,
Mar. 1, 2005
UST Operator Training
Initiatives, 1st Annual UST
Conference and Trade Show,
National Institute for Storage Tank
Management, Orlando, FL, Dec. 910, 2004
UST Inspector Training, New
Jersey Depart. of Environmental
Protection, Princeton, NJ, Oct. 4-7,
2004
Privatizing UST Operator
Training? Six Essential Elements
of Success, US EPA UST/LUST
Conference, New Orleans, LA, Mar .
1, 2004
The Secrets of Highly Effective
Inspectors, EPA UST/LUST
Conference, San Francisco, CA,
Mar. 12, 2003
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Significant Operational
Compliance, Steel Tank Institute
Annual Meeting, Las Vegas, NV,
Feb. 5, 2003
Underground Storage Tanks for
Alaska Managers and Operators,
Joint Regional Environ. Training
Center, Fort Richardson, AK, Dec.
9-11, 2002
Underground and Aboveground
Storage Tank Inspection,
University of Wisconsin, Madison,
WI, Dec. 3-5, 2002
UST Third Party Inspector
Training, ADEC, Juneau, AK, Jun.
6, 2002
Passing Third Party Inspectors
for UST Operators, ADEC, Juneau,
Fairbanks, Wasilla, Anchorage, and
Kenai, AK, Apr. 30-May 5, 2002
Compliance Inspections for
USTs, Georgia Tech, Atlanta, GA,
Feb. 12-14, 2002
Tackling UST Operational
Compliance, ASTSWMO, Oct. 2223, 2001, Washington DC
UST Third Party Inspector
Training, ADEC, Anchorage, AK,
Jul. 12-13, 2001
Operational Compliance: The
Full Meal Deal and Privatizing
UST Inspections, UST LUST
National Conference, Albuquerque,
NM, Mar. 20-21, 2001
Passing Third Party Inspectors
for UST Operators, ADEC and
Marcel Moreau Associates, Juneau,
Fairbanks, Anchorage, and Kenai,
AK, Apr. 9-13, 2001
Results of Alaska's New UST
Inspection Program, NACE 2001
Northern Area Western Conference,
Anchorage,AK, Feb. 28, 2001
Privatizing Operational
Compliance on USTs, 3rd Annual
CalCUPA Forum, Burbank, CA, Feb.
6, 2001
UST/ AST Conference, Keynote
Speaker, American Petroleum
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Institute, Austin, TX, Sep. 19, 2000
UST Third Party Inspector
Training, ADEC, Anchorage, AK,
Jun. 27-28, 2000
USTs for Operators, ADEC, Kenai
May 24, 2000, Fairbanks, AK, June
7, 2000
The Future of USTs, EPA
UST/LUST Conference, Portland,
OR, Mar. 21, 2000
UST Inspector Training, ADEC,
Anchorage, AK, Feb. 29- Mar. 3,
2000
UST Inspector Training, ADEC,
Anchorage, AK, Nov. 31-Dec. 3,
1999
Integrity Assessment, EPA,
National UST/LUST Conference,
Daytona Beach, FL, Mar. 17, 1999
UST 1998 Deadline, Alaska
Municipal League, Fairbanks, AK,
Nov. 9, 1998
UST Program Overview, US
Public Health Service, Anchorage,
AK,Aug. 27, 1998
UST Financial Responsibility,
EPA, Austin, TX, Mar. 24, 1998
UST Financial Responsibility and
UST Internet Resources, EPA,
UST/LUST Conference, Long Beach,
CA, Mar. 20- Apr. 1, 1998
Don't Wait 'Til 1998: Replace,
Upgrade or Close your UST,
ADEC, Ft. Richardson, AK, May 20,
1997
Don't Wait 'Til '98: Replace,
Close your UST, ADEC, Fairbanks,
Anchorage, Kenai, Juneau, and
Ketchikan, AK, Mar. 17-21, 1997
Tanks on the Net: UST
Resources on the Web, EPA
UST/LUST Conference, Charlotte,
NC, Mar. 10-12, 1997
The Environmental Regulations
Course, Executive Enterprises,
Anchorage, AK, May 16-17, 1996
Environmental Issues, Birch
Horton Bittner, Fairbanks, AK, Oct.
12, 1995

Web-Based Applications_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
•
•

Tank Savvy Minute. Created over 40, one-minute videos of specific UST equipment
and published and maintain them on YouTube. 2014 - present
Pepsi Bottling Company: Created two online courses for Pepsi: Zero Leaks:
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Inspecting your UST System, and Zero Spills: Responding to Spills. 2013
Montana DEQ: UST Installer, Closure and Inspection certification exams. Edited and
rewrote certification exams. 2013 - 2014
KY TOOLS: Kentucky Tank Operator Online Training System. Developed online
training system for the Commonwealth of Kentucky in conjunction with NIC.
http://waste.ky .qov/ UST/pages/ot.aspx 2010
USTtraining.com: State-approved Class A/Band C UST Operator Training exams and
courses developed and offered online. ww w.USTtrain ing. co m . Started date May 1,
2009
US Veterans Administration: UST/AST video training seminars. Developed, scripted
and acted in 7 video training modules on USTs and ASTs. 2007
Idaho TankHelper: Developing computerized compliance assistance tool for the State
of Idaho. 2006- 2007. https: //www.accessidaho.org/deq /tankhelper
Montana TankHelper and TankHelper II: Developed an on-line UST operator class
for the State of Montana Department of Environmental Quality. 2005.
http://ta nkhelper.mt.qov (Winner of 2006 Best of the Web and Digital Government
Achievement Awards for Government to Business category)
Petroleum Equipment Institute's Learning Center: Created on-line training
program for UST Operators. 2003 to present
Titan Management Group, LLC: Helped create a searchable on-line regulations
database for 23 states for a major oil company. 2003-04

Training, Workshops and Conferences Attended _________
•
■
■

•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

2017 Petroleum Equipment Institute Trade Show, Chicago, IL, Oct. 18-20, 2017
2016 Petroleum Equipment Institute Trade Show at the NACS Trade show,
Atlanta, GA, Oct. 19-21, 2016
2015 Petroleum Equipment Institute Trade Show at the NACS Trade show, Las
Vegas, NV, Oct. 12-14, 2015
2015 National Tanks Conference and Expo, Phoenix, AZ, Sep. 14-16, 2015
New England Tanks Conference, NISTM, Worchester, MA, Dec. 4. 2014
2014 Petroleum Equipment Institute Trade Show at the NACS Trade show, Las
Vegas, NV, Oct. 7-9, 2014
2014 National Institute for Storage Tank Management Conference and
Tradeshow, Alexandria, VA, Jun. 17, 2014
2013 Petroleum Equipment Institute Trade Show at the NACS Trade show,
Atlanta, Oct. 13-15, 2013
2013 National Tanks Conference and Expo, Denver, CO, Sep. 16-18, 2013
2012 Petroleum Equipment Institute Trade Show at the NACS Trade show, Las
Vegas, Oct. 8-10, 2012
2012 National Tanks Conference, St. Louis, MO, Mar. 19-21, 2012
2011 Petroleum Equipment Institute Trade Show at the NACS Trade show,
Chicago, IL, Oct. 3-5, 2011
2010 Petroleum Equipment Institute Trade Show at the NACS Trade show,
Atlanta, GA, Oct. 5-8, 2010
2010 National UST Conference, Boston, MA, Sep. 20-22, 2010
2009 Petroleum Equipment Institute Trade Show at the NACS Trade show, Las
Vegas, NV, Oct. 21-23, 2009
National UST /LUST Conference, Mar. 29-Apr. 1, 2009, Sacramento, CA
2008 Petroleum Equipment Institute Trade Show at the NACS Trade show,
Chicago, IL, Oct. 5-7, 2008
NEIWPCC UST/LUST National Conference and Expo, 2008, Atlanta, GA, Mar. 1619, 2008
2007 Petroleum Equipment Institute Trade Show at the NACS Trade show,
Atlanta, GA, Nov. 7-9, 2007
19th Annual Tanks Conference and Exposition, San Antonio, TX, Mar. 5-7, 2007

Benjamin Thomas
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Petroleum Equipment Institute Convention, PEI, Las Vegas, Oct. 9-11, 2006
18th Annual Tanks Conference & Exposition, Memphis, TN, Mar. 20-22, 2006
2nd Annual Conference on Underground Storage Tanks, National Institute for
Storage Tank Management, Orlando, FL, Nov. 9-10, 2005
Petroleum Equipment Institute Convention, PEI, Las Vegas, Oct. 10-12, 2005
UST /LUST Conference, EPA, Seattle, WA Mar. 1-3, 2005
1st Annual UST Conference and Trade Show, National Institute for Storage Tank
Management, Orlando, FL, Dec. 9-10, 2004
Petroleum Equipment Institute Convention, PEI, Las Vegas, Oct. 18-20, 2004
UST /LUST Conference, US EPA New Orleans, LA, Mar. 1, 2004
Petroleum Equipment Institute Convention, PEI, Chicago, Oct. 12-14, 2003
Petro-Tite, Purpora Engineering, Tacoma, WA, May 22, 2003
UST /LUST Conference, US EPA, San Francisco, CA, Mar. 10-12, 2003
California CUPA, Anaheim, CA, Feb. 3-6, 2003
Petroleum Equipment Institute Convention, PEI, Orlando, FL, Oct. 5-8, 2002
UST /LUST Conference, US EPA, Orlando FL, Mar. 11-13, 2002
Tackling UST Operational Compliance, ASTSWMO, Wash. DC, Oct. 22-23, 2001
Advanced UST Inspector Training, US EPA, Portland, OR, Oct. 16-18, 2001
UST /LUST Conference, US EPA, Albuquerque, NM, Mar. 20-22, 2001
UST /LUST Conference, US EPA, Portland OR, Mar. 20-22, 2000
Cathodic Protection Tester: Steel Tank Institute, Anchorage, AK, Feb. 28, 2000
Underground and Aboveground Storage Tank Inspections, University of
Wisconsin, Anchorage, AK, Feb. 17-19, 1999
Corrosion of USTs, ASTM, Conshohocken, PA, Dec. 9-10, 1999
Cathodic Protection Testing, Marcel Moreau Assocs., Seattle, WA, Sep. 23-25, 1998
UST Inspections, Petcon, Inc, Seattle, WA, Sep. 21-22, 1998
UST /LUST Conference, US EPA, Long Beach, CA, Mar. 30- Apr. 1, 1998
Alaska COMTECH 98, Juneau, AK, Feb. 6, 1998
Developing a Third-Party Inspection Program, US EPA, Harrisburg, PA, Nov. 5-6,
1997
Peer Match: Financial Responsibility, Arizona DEQ, Phoenix, AZ, Oct. 9-10, 1997
UST /LUST Conference, US EPA, Charlotte, NC, Mar. 10-12, 1997
Alaska COMTECH 97, Juneau, AK, Feb. 8, 1997
Alaska COMTECH 96, Juneau, AK, Feb. 14, 1996
Corrosion Control/Cathodic Protection, Corrpro, Lacey WA, Sep. 27-28, 1995
Financial Responsibility for USTs, WA Depart of Ecology, Lacey WA, Jun. 6, 1995
A Contractor's Guide to UST Closures, PETCON, Inc, Juneau, AK, Mar. 14, 1995
How to Install Underground Fuel Storage Tanks and Piping, PETCON, Inc,
Juneau,AK, Mar. 13, 1995
Advanced UST Enforcement Training, US EPA, Anchorage AK, Sep. 1, 1994
Risk Communication, US EPA, Fairbanks, AK, Aug. 29-31, 1994
Hazardous Materials Refresher, Risk Management, Fairbanks, AK, Apr. 21, 1994
Bioventing: Principles, Applications and Case Studies, !NET, Anchorage, AK,
Mar. 10-11, 1994
How to Manage Projects, Priorities, and Deadlines, National Seminars Group,
Fairbanks, AK, Jan. 24, 1994
Petroleum Hydrocarbon & Organic Chemicals in Ground Water, API, NGWA,
Houston, TX, Nov. 10-12, 1993
Hazardous Materials Technician Refresher, UAF Risk Management, Fairbanks, AK,
Jul. 1, 1993
In-Service Enforcement Training, Alaska State Troopers Training Academy, Sitka,
AK, Jan. 11-15, 1993
Bioremediation Engineering, General Physics Corp., Tucson, AZ, Nov. 11-13, 1992
Principles of Groundwater Hydrology, National Groundwater Association,
Anchorage AK, Apr. 27-29, 1992
Groundwater Flow and Well Hydraulics, U of W-M, San Diego, CA, Apr. 21-24,
1992
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•
•
•
•
•
•
•
•
•

Risk Assessment Guidance for Superfund, US EPA, Anchorage, Feb. 11-14, 1992
Petroleum Storage System Worker, ADEC, Anchorage, AK, Nov. 18-21, 1991
Treatment Technologies for Superfund, US EPA, Anchorage, AK, Nov. 12-15, 1991
International Arctic Technology Conference, Society of Petroleum Engineers,
Anchorage, AK, May 29-31, 1991
Hazardous Waste Health and Safety Refresher, EPA, Anchorage, AK, Aug. 16,
1990
Workshop on Leaking USTs, ADEC, Anchorage, AK, Jun. 25-27, 1990
Oil Spill Prevention and Control, National Spill Control School, Corpus Christi, TX,
May 21-25, 1990
Soil and Groundwater Remediation, ADEC, Fairbanks, AK, May 9-10, 1989
Hazardous Materials Incident Response Operations, EPA, Edison, NJ, Mar. 23-27,
1987

Publications: Articles, Manuals, Reports_______ _______
•

•

•

•
•

•

•

•

•

•

•

The 30-Day Walkthrough
Inspection: What's Not to Love?
LUSTLine #82, June 2017
Implementation of UST Provisions
. of the EPAct of 2005 and Status of
Pollution Prevention Programs for
EPA Region 9, Boaz Allen Hamilton,
May 2014
Online Training: Does It Work?
STI's Tank Talk 28 No. 1, January
2013
Musings on UST Operator Training,
LUSTLine #73, June 2012
Operator Training Has Leh the
Station ... LUSTLine Bulletin #65,
June 2010
Operation. Maintenance and
Management for Three UST
Systems, Laguna Development
Corp., 2008
Field Aud it for BP-Owned ARCO and
Thrifty Branded GROs Located
within the State of California and
Classified as "Upgrade" for BP West
Coast Products, April 2007
Environmental Compliance System
Audit For San Diego County Final
Report for BP West Coast Products,
July 2006
Statewide Environmental
Compliance System Audit Final
Report for BP West Coast Products,
July 2006
Preventative Maintenance for Your
Petroleum Equipment, C-Stores
Canada Magazine, January 2005
New Jersey UST Inspector Training
Manual, State of New Jersey,
October 2004
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•

•

•

•

•

Mandatory Training for UST
Operators: Observations from the
Oregon Front Line, LUSTLine
Bulletin #47, June 2004
I Don't Train. I Enforce!
Compliance or Enforcement? LUST
Line Bulletin #46, March 200
The Exploding Cell Phone at Gas
Stations: Fact or Fiction? LUST Line
Bulletin # 45, October 2003
Oregon Operator Training: How to
Successfully Manage your
Underground Petroleum Storage
Tank System, BTA, 2003-2005
Plain Talk on Motor Fuel Tanks: an
Operator's Guide to Maine's
Underground Storage Tank Rules,
July 2003
Plain Talk on Heating Oil Tanks: an
Operator's Guide to Maine's
Underground Storage Tank Rules,
July 2003
Tomorrow's Tanks : New golden
rules are changing the focus of UST
systems, STI's Tank Talk, Apr 2003
Building a Better Internet Presence:
10 things you can do to improve the
performance of your UST web site,
LUST Line Bulletin #43, March 2003
Report on the Effectiveness of the
Alaska Third Party Inspection
Program for UST Systems:
Innovations, Incentives and a New
Enforcement Paradigm, Jan. 2002
The Missing Link to Overfill
Prevention, LUST Line Bulletin
#39, November 2001
Dispensing Wisdom, LUST Line
Bulletin #38, June 2001
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•

•

•

Setting Our Sights on Operational
Compliance, LUST Line Bulletin
#37, March 2001
Alaska's Third-Party Inspection
Program, LUST Line Bulletin #37,
March 2001
Results of Inspection Program: An
Innovative Way to Increase
Cathodic Protection Compliance,
NACE Northern Area Western
Conference, February 2001

•

•

•

•

Alaska Tank Explosion Linked to
Polyester Coverall, LUST Line
Bulletin #36, November 2000
US EPA's Operating & Maintaining
UST Systems, Practical Help and
Checklists, 2000
State of Alaska Third Party
Inspector Handbook, State of
Alaska, 2000
Alaska UST Operati.on and
Maintenance Manual, State of
Alaska, 1995

Site Audits/Inspec tions _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
•
•
•
•
•
•
•
•
•
•
•
•

Seattle Hospital, March, 2014
Fairbanks North Star Borough Compliance Reports, March 2014
Snohomish PUD UST Inspection and Audit, Everett, WA 2013
Veterans Administration UST Inspection and Report, Roseburg, OR, 2010
Montana Air Guard Compliance Guide, 2009
Veterans Administration UST Inspection and Report, West Palm Beach Florida, 2007
United States Postal Service UST Inspections and Reports for sites in Missouri,
Tennessee, Georgia and Florida, 2007
Site alarm inspections and audits at over 100 ARCO/BP AM/PM locations in California,
2006-07
UST Site Audit and Inspection, including final report, Drew Paints, Portland, OR, 2003
UST Site Audits as field trip class exercises in New Jersey, New York, Nevada, New
Mexico, Georgia, 2002-2007
Developed third party inspection program for the State of Alaska, overseeing 24
inspectors
Inspected over 70 UST sites while employed by Alaska Department of Environmental
Conservation, 1989-2002

Expert Witness/Cons ultant _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
•
•
•

•

O'Day Mgt, Inc. v. Marketing Specialties Inc.
Dennis v. EDA-T, Inc., et al.
DJ Nelson, Trustee, for DJ Nelson Trust OBA Fruitridge Vista Water Company v.
Atlantic Richfield Company, et al. Superior Court for the State of California, County of
Sacramento, Case# 02AS00535.
Waters v. Empire Steel, State of Montana
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Expert UST Consulting: Meet Ben
Thomas
MAY 23, 2013

(http://d 1i2Irwscu7Iar. cloudfront. net/wpcontent/uploads/2012/04/11102440/portraitBen 1. jpg)
Ben Thomas brings to the UST industry over 25 years of experience,
networking and ideas to help owners and operators solve complex technical
problems in the management of underground storage tank or UST systems.
Ben' experience goes back to 1986, when he supervised UST removals in
Vermont. Between 1989 and 1995, Ben oversaw cleanup of leaking UST sites in northern
Alaska . From 1995 to 2002, he ran Alaska's UST leak prevention program . Ben gained
national attention for his innovative work in web page development, outreach material, financial
responsibility compliance, and most notably the Alaska third party inspection program. Ben left
Alaska in 2002 to focus fully on his own business and concentrate his interests in education,
training, and outreach to the nation's UST owners and operators. Ben's not positive but he's
pretty sure he has the dubious distinction of having trained- directly or indirectly-more UST
operators than anyone else in the United States. Ben lives on Whidbey Island, WA with his
family.
Ben is available and can help you with the following UST consultation services
• Perform compliance audits.
• Review and organize compliance paperwork and records.
• Offer expert witness services.
• Develop custom operation, maintenance and management manuals.
• Create company-specific outreach and training material.
• Create and deliver custom training for UST operators.
• Assess large company training needs and effectiveness.
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For consultation services, contact Ben for a free estimate at 866-301-8265 or
bthomas@whidbey.com (mailto:bthomas@whidbey.com)

UST Innovations
Ben Thomas has been an innovator in the field of UST education since 1996. Here is a list of
his "firsts" in the industry.
• 1996 Created and launched one of the nation's first state UST web pages in Alaska
(http://dec.alaska.gov/spar/ipp/tanks.htm) .
• 2003 Taught the first-ever state-approved Class A/B course in the nation in Oregon.
• 2004 Designed and created the first ever state online training UST program in
Montana (https://app.mt.gov/tank2/).
• 2007 Created and taught first UST Class A/B UST operator course in Kansas.
• 2007 Designed the first online UST training program in Idaho.
• 2009 Created and launched the first commercially available online training for class
C operators nationwide. www.USTtraining.com
• 2009 Created and taught first ever Class A/B UST webinar and first Class AB UST
operator course in Colorado.
• 2010 Created and taught the first Class A/B course in US Virgin Islands.
• 2010 Created and taught first Class A/B UST operator taught in Wisconsin.
• 2011 Created the first Class A/B UST operator training course in Puerto Rico and
first taught in Spanish.
• 2011 Created and taught the first UST Class A/B UST operator training course
taught in West Virginia .
• 2012 Created and taught the UST Class A/B UST operator training course in Guam
and Saipan.
• 2013 Helped create KY TOOLS (http://waste .ky.gov/UST/pages/ot.aspx) (Tank
Operator Online Learning System) in Kentucky.

Clients include
• State of Montana Department of Environmental Quality
• Idaho Department of Environmental Quality
• Kentucky UST Branch
• Snohomish County Public Utility Department
• US Virgin Islands Department of Planning and Natural Resources
• Oregon Department of Environmental Quality
• Maine Department of Environmental Protection
• Pueblo of Laguna Department of Natural Resources
• Guam Environmental Protection Agency
• US Postal Service
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• US Veterans Administration

See all:

News
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RECEIVED

MAR 28 2018
MArtttJJ;!:fiBAUM, LEDL!N
<CHS & SHELDON, PLLC,

Ben Thomas
UST Training, Inc.
3495 Daisy Lane
Clinton, WA 98236

March 26, 2018
Douglas Dick
Phillabaum Ledlin Matthews & Sheldon, PLC
1235 N. Post Street, Suite 100
Spokane, WA 99201
Dear Mr. Dick:
Re:

ABK LLC, d/b/a Jones Chevron & Deli

I was retained by your firm to provide an expert opinion on the Jones Chevron &
Deli claim case, whereby water was discovered in two underground storage tanks
(USTs) at Jones Chevron & Deli, 4020 E. Seltice, Way, Post Falls, Idaho, in January of
2017. When Jones Chevron filed an insurance claim with the Mid-Century Insurance
Company, the claim was denied, citing "faulty or inadequate maintenance."
I was asked to evaluate whether, in my expert opinion, whether the allegation of
faulty or inadequate maintenance had any legal or regulatory basis.
To familiarize myself with the case, I reviewed the following documents:
1.

2.
3.
4.
5.
6.
7.
8.
9.

Coverage denial letter from Mid-Century
Envista Forensics Report
cdASSE Report
cdASSE Invoices
Pre-lss cdASSE Maintenance Records
ID DEQ Inspection reports
CSLD Records from December 10, 2016 - January 30, 2017.
Relevant portions of the Mid-Century insurance claim file notes.
Northwest Environmental Solutions helium test

In addition, I reviewed the online brochure by the Idaho Department of
Environmental Quality, which explains new compliance rules for 2018, since the
document was referenced in an email from Timothy Hurley to Jolynn Pierce
(ENVISTA000032). The document is found at

https://www.deq.idaho.gov/media/60177132/new-underground-petToleumstorage-tank-reg ulations-brochur e.pdf.
My summary is as follows.
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G_e nera Site Information

The two tanks in question, one regular gasoline and one premium gasoline, are of
steel, single-walled construction and were installed in 1983. There is a third tank
that contains diesel, but it not part of this assessment. The tanks have what is called
"impressed current" cathodic protection to protect metal tanks and piping from
corrosion. The tanks also have a tank monitor Gilbarco EMC that is programmed to
test for possible leaks from either tank. The system is set to test whenever the tanks
are idle and reports a leak test daily of 0.2 gallons per hour. The system also has
double walled pipes with interstitial monitoring to monitor for leaks in between the
interstice of the underground product piping. As well, each tank has a mechanical
line leak detector that looks for possible catastrophic leaks in the line at a rate of 3
gallons per hour.
When standing on top of the concrete pad over the tanks, each tank has a number
openings which lead to riser tubes used for various functions, including, but not
limited to at this site: a fill riser and spill containment bucket (used during delivery),
an automatic tank gauge riser (to contain the probe that monitors fuel levels and
perform various tests), a stage 1 vapor recovery riser (to return vapors to the tanker
during a fuel delivery) and a turbine pump containment sump (to house the pump
and other equipment). These risers were assessed in detail in the reports mentioned
above by a number of technicians sent out to the site to assess what happened.
Deficiencies in the riser openings were found and repaired after the water was
discovered in January of 2017.
Maintenance

It is worth noting that, at the time, maintenance of UST equipment as required by
law was limited. In January of 2017, state and federal inspection and maintenance
requirements for the tank top fitting of a UST system were minimal. In fact, the only
state or federal rule at this time is the requirement that spill bucket be present
around the fill riser. The rules do not specify that spill buckets should be inspected
or maintained, or who should perform inspection and cleaning duties or how often,
or even how to document any maintenance was done.
Mr. Hurley notes in his email that "UST's are required to perform annual inspections
ofrelease detection and spill containment equipment to verify equipment is in
proper compliance. " This is not correct. Maintenance of the release detection
equipment as of today is limited to checking the tank monitor inside the office and
not the tank top. And maintenance of the spill bucket is not required at all.
However, Mr. Hurley goes on in the next paragraph to reference an ID DEQ
publication about the new October 2018 compliance requirements but proves the
point of the matter: that spill bucket and ATG riser inspection requirements are not
required yet. The new State rules will be effective in October 13, 2018 to require,
Ben Thomas Report
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among other things: monthly spill bucket inspections, 3-year spill bucket tightness
testing, and annual ATG riser inspections.
I would summarize that an allegation of faulty or improper UST maintenance is not
based on any UST rule or regulation at the time the incident occurred. As far as any
legal obligation, there was little if anything that could have been done following
current rules.
I hope you find this information useful. If you have any questions, please feel free to
contact me at 360·321-4776.
Sincerely

Benjamin Thomas

Ben Thomas Report
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Jeffrey A. Thomson
Matthew C. Parks
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
ISB #7419
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,
VS.

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

Case No. CV17-5916
DEFENDANT'S REPLY
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

Defendant.

Defendant Mid-Century Insurance Company ("Defendant" or "Mid-Century"), by and
through its attorneys of record, Elam & Burke, P.A., submits this Defendant's Reply
Memorandum in Support of Motion for Summary Judgment.

I.

MID-CENTURY HAS ESTABLISHED IT IS ENTITLED TO SUMMARY
JUDGMENT.
Plaintiff ABK, LLC submitted a claim to its insurer, Mid-Century, for losses and

damages caused by water intrusion into underground storage tanks ("USTs" or "tanks"). MidCentury denied the claim after an investigation led to the determination that the damages and
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR ST IMM A12 ~ JUDGMENT _ 1
cv-2017-591&
MEMS

.

Memorandum In Support of Motion

illl\11111111111111111
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loss were excluded because the water intrusion occurred due to the failure of ce1tain components
of the USTs, namely automatic tank gauge probe caps and vapor recovery adaptor caps.
Affidavit of Cynthia Schart in Support of Defendant's Motion for Summary Judgment ("Schan
Aff."), Ex. A. Maintenance and wear and tear issues were identified about the spill (sometimes
referred to as fill) buckets, specifically a broken spill bucket on the regular unleaded tank.
Affidavit of Timothy Hurley in Support of Defendant's Motion for Summary Judgment ("Hurley
Aff."), Ex. C. That determination ultimately proved correct because when the components were
replaced, the water intrusion stopped. Declaration of Douglas Dick ("Dick Dec."), Ex. E.
(acknowledging water intrusion stopped after faulty components were replaced).
Mid-Century moved for summary judgment and established that one or more of the
policy exclusions applies to the damage and loss caused by the worn-out UST components that
were not replaced by ABK as part of its own UST maintenance program, including policy
exclusions for wear and tear and the inadequate maintenance. ABK argues summary judgment is
not appropriate because: (1) there was never any determination of what caused the water to
infiltrate the USTs; (2) conflicting facts exist as to whether the USTs were negligently
maintained; (3) conflicting facts exist as to the source of the water intrusion; and (4) the ensuing
Joss provision in the policy at issue restores coverage for the damage and loss otherwise
excluded by the other provisions in the policy. Plaintiff's Response in Opposition to Motion for
Summary Judgment ("Response"), p. 3. However, ABK has failed to offer any admissible
evidence establishing that the components were not broken or in disrepair, the disrepair was not a
maintenance issue (i.e. replacing worn-out components was not part of a reasonable maintenance
program), and that once the worn-out components were replaced, the water intrusion did not
stop.
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-2
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The record clearly establishes the water infiltrated the USTs as a result of the failing of
certain components of the USTs that were designed to keep water out. The record also
establishes that ABK had an obligation to maintain the USTs to keep them in good working
order and failed to do so. Finally, the facts in the record establish that once the worn-out caps
and broken spill buckets were replaced, there was no longer any water infiltration, leading to the
undeniable conclusion that the worn-out, replaced components were the source of the water
infiltration into the USTs.
With respect to the argument that the ensuing loss provision restores coverage for the
excluded loss or damage resulting from the inadequate maintenance of the worn-out components,
AB K's interpretation of the ensuing loss provision ignores the unambiguous language of the

provision and would result in making the Policy's exclusions superfluous and of no effect. That
interpretation must be avoided for the reasons set forth in Defendants Memorandum in Support
of Motion for Summary Judgment.
Mid-Century has met its burden of establishing that at least one of the policy exclusions
applies to the damage and loss claimed by ABK. ABK has failed to offer any admissible
evidence to contradict the facts in the record establishing that the damage and loss were covered.

II.

SUMMARY JUDGMENT STANDARD IN ALL RISK POLICY COVERAGE
DISPUTES
In a case involving a coverage question concerning an "all-risk" policy, the United States

District Court for the District of Idaho held as follows:
Although [the insured) must show threshold coverage for a claim,
the insurer, Hartford, bears the burden of proving that an exclusion
or limitation applies. Perry v. Farm Bureau Mut. Ins. Co. of Idaho,
936 P.2d 1342, 1345 (1997). Thus, Hartford bears the burden to
show that the cause of the bad sectors is excluded from coverage
under the policy. Hartford has met that burden.
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-3
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GF & C Holding Co. v. Hartford Cas. Ins. Co., No. l:l l-CV-00236-BLW, 2013 WL 1091323,
at *3 (D. Idaho Mar. 15, 2013) 1•
Contrary to ABK's opposition, in order to survive the motion for summary judgment,
ABK has the initial burden of showing threshold coverage for the claim. Only after that
obligation is met does Mid-Century bear the burden of establishing that an exclusion applies.
ABK has not supported any covered cause of loss. As in Hartford above, to the extent ABK has
met that threshold burden, Mid-Century has met its burden that at least one exclusion applies.
The breach of contract claim should be dismissed because Mid-Century has established that the
wear and tear exclusion, the negligent maintenance, and/or the water exclusions apply. The
burden then shifted back to ABK to show the exclusions do not apply, and here ABK utterly
failed to meet its burden. Because the loss or damages at issue in this case are not covered, the
bad faith claim must be dismissed as well.

III.

THE FACTS POINT TO ONLY ONE CONCLUSION - WATER ENTERED THE
TANKS THROUGH WORN OUT COMPONENTS IN THE UST SYSTEM THAT
NEEDED TO BE REPLACED
The undisputed facts lead to only one possible cause for the water intrusion into the

underground storage tanks at Jones Chevron - the failure of multiple components designed to
prevent water from entering the tanks. Each of the components failed due to inadequate
maintenance of components that needed to be replaced because they were worn out and in
disrepair.
The following facts are not disputed:
1.
On January 18, 2017, ABK discovered the gasoline in the UST's had been
contaminated by water. Affidavit of Timothy Hurley in Support of Defendant's Motion for
Summary Judgment ("Hurley Aff."), Ex. B.

1

A copy of Ibis decision is attached.

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-4
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2.
On January 19, 2017, the seal caps on the risers for the automatic tank gauge
(ATG) were replaced because they were cracked. Id., Ex. C (Invoice 0070175).
3.
The cracked caps were not cracked by any fortuitous event, but were in disrepair
due to inadequate maintenance. Id., Ex. E (noting that the seals would need to be in disrepair to
allow water to get through the seals).
4.
On January 20, 2017, CDASSE examined the UST's and concluded that "water
definitely gained access to the tank through" the vapor recovery system. Id. (Invoice 0070176).
The vapor recovery cap was cracked and the plunger was not holding water. Declaration of
Douglas Dick ("Dick Dec."), Ex. E.
The fact that the vapor recovery cap and that the plunger was not holding water
5.
were due to wear and tear or inadequate maintenance (i.e. not replacing the worn-out
component). Affidavit of Cynthia Schart in Support of Defendant's Motion for Summary
Judgment ("Schart Aff."), Schart, Ex. C ("the seal of the vapor recovery cap would need to be in
disrepair in order for water to get in between the top of the plunger and the underside of the
cap.")

In addition to the worn-out vapor recovery caps, the plunger, and the worn-out
6.
caps for the ATG, the spill buckets for the premium and unleaded tanks were both in disrepair
and in need of replacement. (Hurley A.ff., p.4. ("CDASSE also noted the fill bucket drains were
in poor condition and needed to be replaced"); Ex. C, Invoice 0070135 (noting that on January
24, 2017, CDASSE "tried to tighten fill riser into the fill bucket, but fill bucket is broken and fill
riser cap cannot be tightened any further. Both reg (sic) and unlead (sic) fill bucket are broken
and need to be replaced.").
7.
After the vapor recovery caps and ATG caps were replaced, water was still
intruding into the unleaded tank, but not the premium tank. Schart Aff., Ex. E.
On February 21, 2017, ABK's owner indicated that he suspected the water was
8.
entering through the unleaded fill bucket and pipe that were "cracked". Schart, Ex. E.
9.
The condition of the unleaded spill bucket was described as follows: "Unlead (sic)
spill bucket had no liquid in it, threads were cracked, the riser nipple to the fill adaptor wiggled,
was loose and the plunger did not appear to hold liquid" Dick Dec., Ex. E.
The unleaded spill (fill) bucket was replaced after the second discovery of water
10.
in the tanks. Id. (comment that as of April 11, 2017, "Others replaced the spill bucket").
11.
After the unleaded spill (fill) bucket was replaced, there have been no reports of
water entering the system. Id. (noting that after spill bucket was replaced, the tanks stayed water
free).

DEFENDANT'S REPLY MEMORANDUM 1N SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-5

Page 260

1111

04:59:24 p.m.

04-24-2018

7 /22

The above facts can lead to only one reasonable inference, that the vapor recovery caps,
ATO caps, and unleaded spill buckets were worn out and needed to be replaced. Once they
were, the water intrusion stopped.

ABK argues there is "no evidence or opinion that sump cap seals were the cause of the
water intrusion. Nor is there any evidence that the purported 'negligent maintenance' was the
cause of the water intrusion." Response, p. 2-3. ABK is mistaken. The above facts clearly
establish that the water infiltrated the USTs either through the vapor adaptor caps that were
replaced, the UST caps that were replaced, or the unleaded spill bucket that was replaced, or all
three. The record establishes that each of these components was worn out or broken and should
have been replaced prior to the water intrusion.

ABK is not entitled to an inference that the water intrusion was caused by something
other than the worn-out caps and the worn-out spill bucket. 2 All the evidence points to the
conclusion that the water was able to infiltrate the USTs because the components designed to
keep water out had worn out. Most importantly the evidence establishes that once these
components were replaced, the water intrusion stopped. ABK has not provided any evidence or
ex.pert opinions to the contrary and asks this Court to make an inference in its favor based on
nothing but pure speculation that the water infiltrated the USTs due to some other unidentified
cause. ABK is not entitled to any such inference. The Court is not required to adopt
unreasonable inferences from circumstantial evidence. McLaughlin v. Liu, 849 F.2d 1205, 1208
(9th Cir.1988).
There is no sure way to distinguish between a legitimate
inference to which a party is entitled and an unreasonable one to
1

There is no other inference that can be made in favor of the non-moving party (ABK). Where there is only one
reasonable inference, it must be used, even on summary judgment. See e.g., Nautilus Ins. Co. v. Pro-Ser Erectors,
hie., 928 FSupp.2d 1208, 1216 (D. Idaho 2013).

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-6
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which he is not entitled. It is well established that an inference
would be unreasonable if it would permit a jury to base its verdict
on mere speculation and conjecture. Here, the inference sought by
appellants would permit a jury to indulge in speculation and
conjecture.
Smith v. Praegitzer, 114 Idaho 147, 149, 754 P.2d 1184, 1186 (1988). Here, ABK asks the Coun
to deny summary judgment based on a speculation, not supponed by the evidence, that the water
found its way into the USTs via some way other than the broken seal caps and the broken spill
bucket. The only evidence beyond speculation establishes otherwise and the Court should find
the loss or damages at issue were excluded.

IV.

ABK HAD A MAINTENANCE PROGRAM FOR THE UNDERGROUND
STORAGE TANKS THAT REQUIRED ONGOING INSPECTION AND
MAINTENANCE

The evidence in the record establishes that there was a regular maintenance program for
the tanks and the tank components that ABK was obligated to follow. See Dick Dec., Ex. B
(copy of ID TankHelper Management Plan concerning "required duties" for maintenance of the
tanks, including the "ongoing" requirement to "keep spill buckets in good working order, clean,
dry and free of debris, water and fuel"). This requirement included the obligation to "Inspect the
spill bucket wall, floor, and seal and drain plug periodically". Id. It is ABK's burden to show
and maintain that a component part responsible for part or all of the water intrusion was in fact
not in disrepair, had not worn-out and had been maintained. There is no evidence in the record
to establish that ABK took any steps to meet this ongoing requirement to inspect the spill
buckets, seals, and drain plugs in the USTs.
These components, which were designed to keep water out of the USTs, failed, leading to
the inevitable conclusion that the components were not properly maintained.

V.

ABK IGNORES THE WEAR AND TEAR EXCEPTION
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The Policy language (which ABK bas never contended is ambiguous) reads as follows:
The Policy also excludes damages or loss resulting from wear and
tear.
We will not pay for loss or damage caused by or resulting from
any of the following:
k. Other Types Of Loss
( 1) Wear and tear;

Schart Aff., Ex. B, p. 11 of 23. The language of the policy does not require that there be any
negligent maintenance (the primary focus of AB K's opposition) of the UST's for the wear and
tear exception to apply. ABK argues that "the wear and tear exclusion fails for the same reason
as the negligent maintenance exclusion fails - Mid-Century has not proven that there was wear
or tear, nor that wear or tear caused the loss." Response, p. 10. First, the wear and tear exclusion
of the Policy is a separate exclusion from the negligent maintenance exclusion. Second, the
evidence clearly establishes that the vapor adaptor caps, the ATG caps, and the unleaded spill
bucket were worn out and in need of replacement. The evidence also establishes that once the
A TO probe cap, the vapor adaptor cap, and the unleaded spill bucket were replaced, the water

intrusion stopped.

A.

ATGProbe

When CDASSE first responded to the water intrusion complaint on January 19, 2017,
CDASSE noted that the "unlead (sic) probe is frozen in riser pipe" and that "All probe manholes
are full of ice and water". Hurley Aff., Ex. C. The top seal caps were replaced. Id. According
to Mid-Century's expert, "ice would not cause damage to the seals located inside the cap of the
probe or vapor risers." Schart Aff., Ex. E. The only evidence shows the ice did not cause the
damage to the ATG probe caps, rather, they were in disrepair and needed to be replaced.

B.

Vapor Adaptor Riser Caps

DEPENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
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On January 20, 21017, CDASSE returned to the gas station and noted that the vapor
adaptor riser caps were cracked and fuU of ice and that the vapor recovery adaptor was not
sealing properly. Id. (Invoice 0070176). Importantly, CDASSE noted that "[w]ater is definitely
gaining access to the tank through this entry point." Id. According to Mid-Century's expert,
"the seal of the vapor recovery cap would need to be in disrepair in order for water to get in
between the top of the plunger and the underside of the cap." Schatt Aff., Ex. D (Farmers 128).
There is no evidence to the contrary.

C.

Spill Buckets

On January 24, 2017, CDASSE inspected the spill buckets for the unleaded and premium
tanks and noted they were "broken and need to be replaced." Hurley Aff., Ex. C (Invoice
0070135). CDASSE noted that the unleaded spiJJ bucket "had no liquid in it, threads were
cracked, the riser nipple to the fiJJ adaptor wiggled, was loose and the plunger did not appear to
hold liquid." Dick Dec., Ex. E. In other words, it was worn out and should have been kept "in
good working order" by ABK. See Dick Dec., Ex. B (copy of ID TankHelper Management Plan
indicating ABK had an ongoing maintenance obligation to inspect the spill buckets after each
delivery of fuel to confirm they were in "good working order").
After February 21, 2017, the unleaded spill bucket and riser pipe were replaced. See
Schart Aff, Ex. E (comment from ABK owner of ABK that the spill bucket was cracked and
thought to be a source of the water and was going to be replaced); Dick Dec., Ex. E
(confirmation from CDASSE that the unleaded spill bucket was replaced). The record contains
no evidence that water entered the tanks after the ATG caps, the vapor recovery caps, and the
spill bucket for the unleaded tank were replaced. Therefore, the only reasonable inference is that
a one or a combination of these three components was the source of the water leak. These
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
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components were described as in disrepair, broken, cracked, etc. It is undisputed that the
replacement of these worn out parts stopped the water intrusion.
ABK's policy at issue in this case does not cover losses caused by wear and tear (or by
inadequate maintenance). It is undisputed that the vapor recovery caps were cracked, the ATG
caps were in disrepair, and the unleaded spill bucket was cracked and the plunger would not hold
liquid. These tank deficiencies are all properly characterized as wear and tear (or resulting from
inadequate maintenance). Both exclusions apply. There is no evidence in the record to suggest
otherwise.

VI.

THE WATER EXCLUSION APPLIES TO THE INTRUSION BY SURFACE
WATER
Section B.1. contains an exclusion for damages caused by water. The Policy indicates

that Mid-Century:
will not pay for loss or damage caused directly or indirectly by any
of the foJlowing. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in
any sequence to the loss.
g. Water
(1) Flood, surface water, waves, tides, tidal waves, overflow of
any body of water, or their spray, all whether driven by wind or
not;
Schart Aff., Ex. B, pp. 9 -10 (emphasis added). Based on the water exclusion language, the
water intrusion into the UST's is excluded if any portion of the loss or damages was caused by
surface water (i.e. melting snow) intruding into the USTs.
During the investigation into the cause of the water intrusion, ABK (specifically Gurjeet
Brar) noted that there was a lot of accumulated snow on the ground p1·ior to January 18, 2017,
and the water intrusion was "detected when the snow started to melt." Hurley Aff., Ex. B. The
only reasonable inference is that the water that intruded into the tanks was from the melting
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
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snow. This melting snow is surface water. See 5 J.A. Appleman & J. Appleman, Insurance Law
and Practice § 3145, at 463 (1970) (" 'surface water' is water which is derived from falling rain
or melting snow, or which rises to the surface in springs, and is diffused over the surface of the
ground, while it remains in such diffused state, and which follows no defined course or channel,
which does not gather into or form a natural body of water, and which is lost by evaporation,
percolation, or natural drainage"); see also Restatement (Second) of Torts § 846 comment. b, at
199 (1979) ("The term 'surface water' is used to describe water that occasionally accumulates
from natural sources and that has not yet evaporated, percolated into the earth or found its way
into a stream or lake").
Mr. Hurley opined that "[w]ater can infiltrate the USTs if standing water was puddling
above the manholes (fill buckets, vapor risers and ATG probe risers) when the seals on the fill
bucket caps, drain plugs and vapor adaptors are in disrepair. The ability for water to intrude past
the seals is a maintenance issue" Hurley Aff., Ex B. The undisputed evidence supports a finding
that the water that infiltrated the USTs was melted snow (surface water). Therefore, the water
exclusion applies.
Because the evidence in the record establishes that the water that intruded into the tanks
was indeed the melted snow, there is no coverage - even if another factor contributed to the loss.

See, e.g., Cameron v. USAA Prop. & Cas. Ins. Co., 733 A.2d 965,971 (D.C. 1999). In Cameron,
the court noted there may have been potential causes other than surface water that contributed to
the loss or damages at issue, but there was no coverage since some of the loss damages were
caused by surface water and the policy provided "that a loss caused by surface water 'is excluded
regardless of any other cause or event contributing concunently or in any sequence to the loss.'"
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Id. As ABK acknowledges, "[t]he loss in this case (gas contamination) was caused by water .... "

Response, p. 8. Therefore, there is no coverage.

VII.

THE ENSUING LOSS PROVISION DOES NOT RESTORE COVERAGE

The ensuing loss provision in the policy at issue does not restore coverage for the water
intrusion. The Sixth Circuit Court of Appeals has provided a good explanation of how an
ensuing loss provision should be interpreted and offered a helpful example.
The "ensuing loss" clause also fairly could be construed as

a causation-in-fact-breaking link in coverage exclusions,
establishing that independent, non-foreseeable losses caused by
faulty construction are covered.
While the faulty workmanship exclusion applies to loss or
damage "caused by or resulting from" the construction defect, the
"ensuing loss" provision clarifies that the insurance company could
not use the exclusion to avoid coverage for losses remotely
traceable to an excluded cause .... If, say, the water leak in this case
had shorted an electrical socket and started a fire, any fire damage
would be covered in light of the "ensuing loss" clause. Thus, if, on
the one hand, the damage came "naturally and continuously" from
the faulty workmanship, "unbroken by any new, independent
cause,'' the exclusion applies and the ensuing loss provision does
not. But if, on the other hand, the later-in-time loss flows from a
non-foreseeable and non-excluded cause, it is covered. In this
instance, because defective wall construction naturally and
foreseeably leads to water infiltration, the language of the
exclusion, not the exception to the exclusion. ought to apply.

TMW Enterprises, Inc. v. Federal Insurance Company, 619 F.3d 574,579 (6th Cir.
2010) (citations omitted) (emphasis supplied).

Here, the components that failed (cap seals and spill buckets) were designed to prevent
water from entering the USTs. If those components failed, it was foreseeable and expected that
water would find its way into the USTs. Therefore, the damages and losses are excluded and
coverage is not restored. See Prudential Prop. & Cas. Ins. Co. v. Lillard-Roberts, No. CV-01DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT - 12
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1362-ST, 2002 WL 31495830, at* 19 (D. Or. June 18, 2002) ("[T]he 'ensuing loss' clause
[applies] in those rare cases where the reasonable damage expected to be caused by faulty
workmanship leads to another peril that causes damage beyond that normally expected.")
(emphasis added).

VIll. MOTION TO STRIKE ANY OPINIONS OFFERED BY DON BOYD
Mid-Century, pursuant to I.R.C.P. 56, requests the Court to strike the portions of the
April 11, 2017, letter from Don Boyd to ABK because the letter contains undisclosed opinions.
Summary judgment proceedings are decided on the basis of
admissible evidence. Hence, the admissibility of evidence
contained in affidavits and depositions in support of or in
opposition to a motion for summary judgment is a threshold matter
to be addressed before applying the liberal construction and
reasonable inferences rule to determine whether the evidence
creates a genuine issue of material fact for trial. This Court applies
an abuse of discretion standard when determining whether
testimony offered in connection with a motion for summary
judgment is admissible [a] trial court does not abuse its discretion
if it (1) correctly perceives the issue as discretionary, (2) acts
within the bounds of discretion and applies the correct legal
standards, and (3) reaches the decision through an exercise of
reason.
Zylstra v. State, 157 Idaho 457,460, 337 P.3d 616, 619 (2014) (internal citations and quotations
omitted.
Any opinions offered by Don Boyd in the April 11, 2017, letter are not admissible
because Mr. Boyd was not disclosed as an expert and he has not submitted any affidavit to the
Court containing any purported opinions. See Plaintiff's Expert Witness Disclosure, filed March
26, 2018. ABK only disclosed one expert, Ben Thomas. Id. Mr. Thomas has not provided any
opinion on the cause of the water intrusion. ABK did not disclose any expert to testify as to what
caused the water intrusion.
DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
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Mid-Century requests the Court strike any portion of the April 11, 2017, letter from Don
Boyd of CDASSE to ABK that purports to offer any opinions as to how the water got into the
tanks. Mr. Boyd's speculative opinion that water or abnormal moisture content below the
surface may have possibly infiltrated the USTs is inadmissible. While the multiple maintenance
related issues noted by Mr. Boyd are admissible as facts (which are corroborated by other
evidence in the record), his opinions based on those facts are not.

CONCLUSION
Mid-Century has established through expert opinion and undisputed facts that the water
intruded into the tanks due to the faulty vapor adaptor seals, ATG seals, and/or spill buckets.
Once these components were replaced, the water stopped getting into the tanks. The only
reasonable conclusion is that the faulty components allowed surface water to leak into the tanks.
There is no other explanation that has any evidentiary support before the Court at this time.
Therefore, the loss and damages are excluded under the negligent maintenance or the wear and
tear exclusions (or both).
Additionally, the water that intruded into the USTs was surface water. Therefore, the
loss and damages are excluded pursuant to the water exclusion.
Mid-Century is entitled to summary judgment on the breach of contract claim since there
is no coverage. Mid-Century is entitled to summary judgment on the bad faith claim because
without coverage, there cannot be a bad faith denial of coverage.
Mid-Century requests the Court grant its motion for summary judgment and dismiss
ABK's complaint with prejudice.
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day of April, 2018.

ELAM & BURKE, P . A . ~
By:

-'lM~µ
Matthew Parks, Of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
day of April, 2018, I caused a true and correct
I HEREBY CERTIFY that on the z,Lf
copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
_ _ Via Facsimile- (509) 625-1909
~Com1

~~
Matthew Parks

481 )-7784-5603,

Y.

I
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2013 WL 1091323

Only the Westlaw citation is currently available.
United States District Court, D. Idaho.
GF & C HOLDING COMPANY, Plaintiff,

v.
HARTFORD CASUAL1Y INSURANCE
COMPANY, and Hartford Steam Boiler Inspection
& Insurance Company, Defendants.
Backups Plus Computer Services, LLC, Plaintiff,
V.

Hartford Casualty Insurance Company, and
Hartford Steam Boiler Inspection & Insurance
Company, Defendants.

"'" ,

... ,.,

..

At that time, Backups and GF & C each had insurance
policies with Defendant Hartford Casualty Insurance
Company (Hartford). GF & C's policy was Standard
Property Coverage with additional relevant coverage
through a Computers and Media endorsement, Stretch
endorsement, and Super Stretch for Technology
endorsement. Backups's policy was Special Property
Coverage which included Equipment Breakdown
Coverage. Backups also had additional relevant coverage
through a Computers and Media endorsement and a Super
Stretch for Technology endorsement. Although Hartford
reinsured the Equipment Breakdown portion of Backups's
policy with Defendant Hanford Steam Boiler Inspection
& Insurance Company (HSB), Plainliffs did not enter into
a contractual relationship with HSB.

Nos. 1:11-cv-00236-BLW, 1:11-cv-00237-BLW.

I
March 15, 2013.

MEMORANDUM DECISION AND ORDER
B. LYNN WINMILL, Chief Judge.

INTRODUCTION

*l The Court has before it Defendants' Motion for
Summary Judgment. The Court heard oral argument on
January 23, 2013 and took the motion under advisement.
For the reasons explained below, the Coun will grant the
motion.

BACKGROUND
On May 21, 2009, Plaintiff Backups Plus Computer
Services, LLC (Backups) owned hard drives which failed.
These hard drives, known as SAN devices, were integral
to Backups's operation of virtual servers. On May 21,
2009, the Plaintiff GF & C Holding Company (GF & C)
was a client of Backups and stored its data on Backups's
servers. As a result of the failure of the hard drives,
Backups and OF & C were unable to access their data
stored on the servers.

After the failure of the hard drives, Backups and GF & C
submitted claims to Hartford. Consequently, Hartford
submitted its own claim under its reinsurance policy to
HSB. Then, HSB engaged an independent analyst, LWG,
to examine the hard drives to determine the cause of the
failure. Neither party disputes LWG's finding that the
hard drives failed because of bad sectors on at least one
drive; it is the cause of the bad sectors which is at issue.
LWG concluded that. although it could not determine the
precise cause of the bad secto.-s, they were not caused by
physical damage resulting from a head crash, and that
there was no physical damage to the disks in the hard
drives. Thus, it determined the bad sectors were a result of
normal wear and tear.
After receiving LWG's report, on July 8, 2009, HSB sent
a Jetter and the reports to Hartford denying liability under
the Equipment Breakdown coverage. Subsequently on
July 19, 2009, Hartford sent letters to GF & C and
Backups denying coverage for the failure of the hard
drives and the resulting loss of data.
Plaintiffs contend that Hartford and HSB wrongfully
denied them coverage under their respective policies.
Therefore they each filed a lawsuit against both
defendants for the following claims: ( l) breach of
contract, (2) breach of duty of good faith and fair dealing,
(3) bad faith, and (4) intentional misrepresentation. Also,
they alleged an additional claim against HSB for
intentional interference with a contract. Now Defendants
seek summary judgment on all claims.

LEGAL STANDARD

Page 271

1111

05:01 :48 p.m.

04-24-2018

18/22

~-~~-C ~1:>ldi~~~-0'._~'. Ha_~!~~~ Cas. Ins. Co., Not Reported in F.Supp.2d (2013)
. ·- ······-·····

--·•········-···~···-··•-·"<• ..

·······--··-······. ····-···-···-····

"'2 Summary judgment is appropriate where a party can
s~ow that, as to any claim or defense, "there is no genuine
dispute as to any material fact and the movant is entitled
to judgment as a matter of law." Fed.R.Civ.P. 56(a). One
of the principal purposes of the summary judgment "is to
isolate and dispose of factually unsupported claims .... "
Celotex Corp. v. Carrell, 477 U.S. 317, 323-24 (1986). It
is "not a disfavored procedural shortcut," but is instead
the "principal tool[ ] by which factually insufficient
claims or defenses [can] be isolated and prevented from
going to trial with the attendant unwarranted consumption
of public and private resources." Id. at 327. "(T]he mere
existence of some alleged factual dispute between the
part!es will not defeat an otherwise properly supported
motion for summary judgment." Anderson v. Liberty
lobby. Inc., 477 U.S. 242, 247-48 (1986). There must be
a genuine dispute as to any material fact-a fact "that
may affect the outcome of the case." Id. at 248.

The evidence must be viewed in the light most favorable
to the non-moving party. and the Court must not make
credibility findings. Id. at 255. Direct testimony of the
non-movant must be believed, however implausible.
Leslie v. Grupo /CA, 198 F.3d 1152, I 159 (9th Cir. 1999).
On the other hand, the Court is not required to adopt
unreasonable inferences from circumstantial evidence.
McLaughlin v. Liu, 849 F.2d 1205, 1208 (9th Cir.1988).
The moving party bears the initial burden of
demonstrating the absence of a genuine dispute as to
material fact. Devereaux v. Abbey, 263 F.3d l070, 1076
(9th Cir.2001) (en bane). To carry this burden, the moving
party need not introduce any affirmative evidence (such
as affidavits or deposition excerpts) but may simply point
out the absence of evidence to support the nonmoving
party's case. Fairbank v. Wu11derma11 Cato Johnso11, 212
F.3d 528, 532 (9th Cir.2000).
This shifts the burden to the non-moving party to produce
evidence sufficient to support a jury verdict in her favor.
Deveraux. 263 F.3d at I076. The non-moving party must
go beyond the pleadings and show "by her [ ] affidavits,
or by the depositions, answers to interrogatories, or
admissions on file" that a genuine dispute of material fact
exists. Celotex, 477 U.S. at 324.
However, the Court is "not required to comb through the
record to find some reason to deny a motion for summary
judgment." Carmen v. San Francisco Unified Sch. Dist.,
237 F.3d 1026, 1029 (9th Cir.2001) (quotation omitted).
Instead, the "party opposing summary judgment must
direct [the Court's] attention to specific triable facts."
South~m California Gas Co. v. Ciry of Santa A11a, 336
F.3d 885, 889 (9th Cir.2003). Statements in a brief,

···-······-········· .....•

unsupported by the record, cannot be used to create a
factual dispute. Bames v. Independent Auto. Dealers, 64
F.3d 1389, 1396 n. 3 (9th Cir.1995).

ANALYSIS
•3 Generally, Idaho courts construe insurance contracts in
accordance with their plain, unambiguous language; but
where the insurance contract is ambiguous, it must be
construed in a light most favorable to the insured and in a
manner which provides full coverage for the indicated
risks rather than narrowing its protection. Cascade Auto
Glass, Inc. v. Idaho Farm Bureau Ins. Co .• 115 P.3d 751,
754 (Idaho 2005). "In construing an insurance policy, the
Court must look to the plain meaning of the words to
determine if there are any ambiguities." Id. The Idaho
Supreme Court has made clear that the question of
whether an insurance policy is ambiguous is a question of
law for the court to determine. Farm Bureau Mutual
lnsura11ce Co. Of Idaho v. Schrock, 252 P.3d 98, 102
(Idaho 20 I I) (citing Cherry v. Coregis Insurance Co ..
204 P.3d 522, 524 (Idaho 2009)). Like other contracts,
insurance policies are ambiguous if they are reasonably
sub_1ect to conflicting interpretations. Id.
"The burden is on the insurer to use clear and precise
language if it wishes to restrict the scope of coverage, and
exclusions not stated with specificity will not be
presumed or inferred." Clark, 66 P.3d at 245. However
standardized contract language must necessarily b~
somewhat general, in anticipation
of varying
circumstances of the fac1s. Foster v. Johnstone, 685 P.2d
802, 806 (Idaho 1984). If the language of the policy is
clear and unambiguous, then it will be given its ordinary
and plain meaning. Id.
When there is no ambiguity, the burden is on the insured
to demonstrate that a loss is within the general coverage
provisions of the insurance contract. B11ckley v. Orem.
730 P.2d 1037, 1042 (Idaho Ct.App.1986). Then the
insurer bears the burden to show that an exclusion applies.
Id. See also Perry v. Farm Bureau Mut. Ins. Co. of ld£1ho,
936 P.2d 1342, 1345 (1997).

1. Breach of Contract Claims Against Hartford
The Hanford policies in dispute are similar in most
respects. Although the property at issue and the events
that took place are the same. the application of coverage
and exclusions to each policy differs.
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A. Backups
The Backups general grant of coverage is the Special
Property Coverage which includes additional coverage for
"Equipment Breakdown" and a coverage extension for
Data and Software. Backups Policy at 19, 29, Dkt.
26-7.The general policy, additional coverage, and
coverage extension are all subject to the same exclusions.
Id. The policy also has Computers and Media and Super
Stretch for Technology endorsements. Reading these
provisions together, it is clear that for a claim to be
covered under the Backups policy it must involve covered
property which sustained a "covered cause of loss"
resulting in physical damage or direct physical loss. Id. at
16.

The Backups policy can thus be fairly described as an "all
risk" policy, meaning that all risks or causes are covered
unless they are ex.eluded or limi1ed. Backups Policy al 17,
Dkt. 26-7. Although Backups mus! show threshold
coverage for a claim, the insurer, Hartford, bears the
burden of proving that an exclusion or limitation applies.
Perry v. Farm Bureau Mut. Ins. Co. of Idaho, 936 P.2d
1342, 1345 (1997). Thus, Hanford bears the burden to
show that the cause of the bad sectors is excluded from
coverage under the policy. Hartford has met that burden.

•4 The general policy exclusions state "[Hartford] will
not pay for physical loss or physical damage caused by or
resulting from ... wear and tear ... [or] latent defect."
Backups Policy at 32. Consequently, Hartford denied
coverage under the policy because it determined that the
failure of the hard drive was due to an excluded cause of
loss-''wear and tear" or a latent defect. Backups denial
letter July 15, 2009 at IO, Dkt. 26---9. Its determination
was based on LWG's conclusions that the bad sectors,
which caused the failure of the hard drives, were not a
result of physical damage to the disks or read/write heads.
LWG Loss Analysis July 7, 2009 at 33-34. Rather, they
were the result of degradation of the magnetic layer on the
disks, and thus were a result of wear and tear. Id.
Plaintiff's brief criticizes the determination of wear and
tear by trying 10 create internal conflict within LWG's
reports. First, Plaintiff contends that LWG made
contradictory statements regarding its determination that
the cause of the bad sectors was wear and tear. Pis.
Response at 3. Specifically, Counsel directs the Court to
email correspondence between Hanford and HSB
regarding whether microscopic analysis of the drives
would provide more information about the type of wear
and tear that occurred.' Email correspondence between S.
Prause and S. Brody at 115, Dkt. 35-3. Notably, LWG
"'-~-11e>t_~_~ir.~~- p~~c,ip~_n_~_i_11___~~--:?!1::SJ>?ll~~llC,f.!:. ~--~en if

···-···

inferring that LWG told Hartford it could not determine
the exact cause of the wear and tear without microscopic
analysis, it does not follow that LWG said that the cause
was not wear and tear but that microscopic analysis would
identify the cause.
Additionally, although the Plaintiff advances the tenuous
proposition that fmther testing would have resulted in a
determination that the cause of loss was not wear and tear,
they point to no technical evidence in the record which
supports that position. Statements in a brief, unsupported
by the record cannot be used to create a factual dispute.
Ba mes, 64 F.3d at I 396 n. 3.
Additionally, Plaintiff argues that the term "wear and
tear" is not defined in the policy and is therefore
ambiguous. Pis. Response at 3. Plaintiff does not argue
that the "ambiguous" term is therefore unenforceable in
the policy or should be somehow construed against
Hartford in the interpretation of the policy. Instead its
premise is that the term creates a conflict within LWG's
findings. It contends that in the Computers and Media
endorsement, wear and tear is listed with the terms
"marring or scra1ching" which implies 1hat wear and tear
must be a type of physical damage. Thus its argument is
that wear and tear is physical damage, but LWG found no
physical damage; therefore LWG's conclusion of wear
and tear is flawed.
However, the Court declines to adopt this argument.
Although "wear and tear" is a broad term, it is not
ambiguous. Standardized contract language is necessarily
broad to account for varying factual circumstances.
Foster, 685 P.2d at 806.Wear and tear may manifest itself
differently depending on the property and the
circumstances; utilizing such a general term is necessary
to apply the standard policy to a variety of policyholders.
Thus, a finding of wear and tear does not depend upon a
finding of physical damage.

*5 Furthermore, LWG supported its conclusion that the
bad sectors were caused by wear and tear:
"Bad sectors are identified primarily when sector on the
[hard drive) is not able to store data any longer. This is
most often caused by the degradation of the magnetic
layer or physical damage sustained by a head crash.
Brand new [hard drives] from the manufacturer already
have mapped bad sectors. This is caused either by the
manufacturing process, handling of the device, and/or
degradation of the magnetic layer over a period of time.
Depending on the severity of the degradation of the
magnetic layer, the time lapse of these increasing bad
sectors is not determinable." LWG Loss Analysis June
16, 2009 at 28.
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"The read/write heads are fully operational and have
not sustained damage. Normally when a read/write
head experiences a head crash, there is a failure of that
device. Because there is no damage consistent with the
claimed head crash, LWG must conclude that the
damage is related normal wear and tear." LWG Loss
Analysis July 7, 2009 at 32.
"LWG has actually opened the [hard drives] and
observed all of the factors involved in the failure of the
[hard drive] there is no choice but 10 conclude that the
drive failed due to wear and tear. [Backups) may feel
that the failure is premature but it is still related to wear
and tear experienced from normal operation of the
[hard drive]." Id. at 33.
Ultimately, LWG's report, which is not contradicted by
any expert analysis in the record, is unassailable.
Therefore, Hartford has met its burden that the exclusion
for wear and tear applies to the facts in the record. Hence,
Plaintiffs claim is not covered under the general grant of
coverage, or the additional coverage, or coverage
extension contained therein.
In addition to the general policy, Plaintiffs had two
endorsements which extended coverage for computers,
technology, and media. Specifically, Backups had
Computers and Media and Super Stretch endorsements.
Backups Policy al 20-23, 45-53, Dkt. 26-8. The Super
Stretch endorsement must be analyzed in accordance with
the Computers and Media endorsement because it
expressly states it is "subject to the provisions of 1he
Computers and Media [endorsement]." Id. at 45. Thus a
threshold determination of applicability under the
Computers and Media endorsement will determine the
applicability of the Stretch and Super Stretch
endorsements.
Although the general policy is an all-risk policy, the
Computers and Media endorsement is not an all-risk
endorsement. Id. at 22. Specifically, the endorsement
states that the covered causes of loss and the ex.clusions
in the Special Property Coverage form do not apply. Id.
Consequently, the Computers and Media endorsement has
its own definitions of covered causes of loss and
exclusions.

.... -

damage" to the read/write head. Id. However, LWG's
internal examination of the hard drives at issue showed
that the read/write heads were fully operational and did
not find any of the described rings or arc or any
discoloration or viewable patterns to indicate a head
crash. Id. Ultimately, LWG did not find any physical
damage to the hard drives and determined there was no
head crash; rather, the bad sectors were caused by wear
and tear. Id. at 34.

*6 Plaintiff contends that LWG contradicted this finding,
thereby creating an issue of material fact, when LWG
stated in an email that "[t)he only interaction that will
provide a bad sector is the operation between the
read/write head and the platter." Email from S. Prause ro
M. Scott at 112, Dkt. 35-5. 2 Plaintiff reads too much into
this one sentence. GF & C encourages the Court to infer
that either "interaction" or "operation" means "contact"
and thus that the only cause of a bad sector is a physical
contact between the head and platter (a head crash). The
Court declines to do so. Although in summary judgment
the Court views the evidence in the light most favorable
to the non-moving party, the Court is not required to
adopt unreasonable inferences from circumstantial
evidence. McLaughlin, 849 F.2d at I 208. l1 is too far a
stretch to infer that this general statement in the context
that a virus cannot cause a bad sector means that the only
cause of a bad sector is a head crash. Plaintiff does not
point the Court to any other triable facts to raise a
question as to whether a head crash, or any 01her covered
cause of loss, occurred here. Thus, the record is
insufficient to create a genuine issue of mate1ial fact that a
head crash or other enumerated cause of loss in the
Computers and Media endorsement occurred.
Additionally, the Computers and Media endorsement has
exclusions specific to the coverage it provides for data
and software. Specifically, the exclusions state there is no
coverage for Joss or damage that results from wear and
tear. Backups Policy at 22. As previously discussed,
LWG's conclusion of wear and tear is not rebutted in the
record.

covered causes of loss which include physical damage to

Ultimately, Backups's insurance policy, provided by the
Special Property Coverage Form and the endorsements,
does not provide coverage for the claimed loss; thus,
coverage was properly denied. Accordingly, Backups's
Motion for Summary Judgment is granted with respect Lo
the breach of contract claim.

disks caused by a "head crash." Id. at 20. A head crash is
physical contact between the read/write head and the
platter within the hard drive. LWG Loss Analysis July 7.
2009 at 32, Dkt. 26-10. In its report, LWG states that
evidence of head crash includes "concentric rings or arcs
viewable on the surface of the platters" and "irreparable

B.GF& C
The GF & C policy is comprised of Standard Property
Co~~r~¥~..a.n1 ~c,111p,u,ters and Media, Stretch and Super

The Computers and Media endorsement provides for
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Stretch for Technology endorsements. Just as with
Backups, to find coverage, OF & C's claim had to be for
"covered property" which sustained a "covered cause of
loss" resulting in physical damage or direct physical loss.
GF & C Policy at 30, Dkt. 26-5.

It is not necessary co decide whether OF & C's interest in
the hard drives is covered property, because coverage for
a claim requires the Plaintiff to demonstrate that che
property sustained a covered cause of loss. Specifically,
the issue here is whether Plaintiffs can show a genuine
dispute of fact over whether the bad sectors on the hard
drives were a covered cause of loss.
Unlike Backups's all-risk general policy, GF & C had
Standard Property Coverage is a specific peril form; only
enumerated causes of loss are covered. GF & C Reply at
4, Dkt. 39. The Court agrees with Defendants that none of
the thirteen listed covered causes of Joss are relevant to
the events at issue; Plaintiff does not argue otherwise. Id.
Therefore, GF & C's general policy does not cover the
events at issue.

•7 Additionally, GF & C's policy also included three
endorsements which pertain to computers, technology,
and media: Stretch, Super Stretch, and Computers and
Media. Like Backups's endorsements, the Stretch and
Super Stretch endorsements must be analyzed in
conjunction with the Computers and Media endorsement
because they expressly state they are ··subject to the
provisions of the Computers and Media [endorsemenl)."
GF & C Policy at 7 Dkt. 26-5, at 6, Dkt. 26-6. Thus
coverage under the Computers and Media endorsement
will determine coverage under the Stretch and Super
Stretch endorsements.
The Computers and Media endorsement is idenlical to
that of Backups. Therefore, the coverage and exclusions
analysis of the endorsement is the same for GF & C as it
was for Backups. In sum, there is no covered cause of
loss because there was no head crash. Furthermore there
is no coverage for data and software under the
endorsement because resulting damage from wear and
tear is excluded from the policy.
Thus, GF & C has not met its burden to show sufficient
evidence that the event at issue was a covered cause of
loss under either rhe general policy or endorsements.
Therefore, summary judgment is granted with respect to
this claim.

2. Breach of Good Faith and Fair Dealing and Bad
Faith

The causes of action for a breach of rhe implied covenant
of good faith and fair dealing and bad faith both require
that the underlying contract was breached. Here, Hartford
did not breach its contracts because there was no coverage
for the claim under their respective policies. Without a
breach of contract, the claims for breach of good fairh and
fair dealing and for bad faith must fail. Thus, summary
judgment is granted with respect to those claims.

3. Defendant HSB
Plaintiffs' counsel acknowledged at oral argument that
there is no privily berween the Plaintiffs and Defendant
HSB. Consequenrly, there is no contract which can be
breached and no implied covenant of good faith and fair
dealing or bad faith. Therefore Defendant's Motion for
Summary Judgment is granted with respect to those
claims.

4. Negligent Misrepresentation
Defendants move for summary judgment on rhe negligent
misrepresentation claim on the basis that Idaho only
recognizes this claim in the narrow context of a
professional relationship involving an accountant, which
does not exist in this lawsuir. See Duffin v.. Idaho Crop
Imp. Ass·n, 126 Idaho 1002, 1010, 895 P.2d 1195, 1203
(1995). Plaintiffs' did not allege any facts or produce
evidence to support rhat this lawsuit which is between an
insurer and its insured also involves a relationship
between an accountant and his client. Therefore, summary
judgment is granted with respect to that claim.

5. Intentional Interference with a Contract
Four elements must be proven in order to establish a
prima facie case for intentional interference wirh a
contract. The plaintiff must show that (I) there was a
contract in existence; (2) the defendant knew of the
contract; (3) the defendant intentionally interfered with
the contract, causing a breach; and (4) injury to the
plainriff resulted from rhe breach. Ostrander v. Farm
Bureau Mut. Ins. Co. of Idaho, Inc., I 23 Idaho 650, 654,
851 P.2d 946,950 (1993).
•8 In rhis case, Backups and GF & C assert that HSB
intentionally inrerfered with the insurance contracts they
had with Hartford. Backups Comp/. 'I 7. However,
summary judgment has been granted on the breach of
contract claims. Consequently, Plaintiffs will be unable to
prove the rhird element of the claim which requires a
breach of the contract; Plaintiffs are unable to establish
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their prinw.facie case. Thus, HSB's Motion for Summary
Judgment is granted with respect to this claim.

JUDGMENT

In accordance with the Memorandum Decision and Order
entered concurrently herewith,
ORDER
IT IS ORDERED THAT:
l. Defendants' Motions for Summary Judgment (Dkt.26)
are GRANTED.

2. The Court will enter a separate Judgment in accordance
with Fed.R.Civ.P. 58.

IT IS HEREBY ORDERED, ADJUDGED, and
DECREED that Judgment be entered in favor of
Defendants, and that this case be dismissed in its entirety.

All Citations
Not Reported in F.Supp.2d, 2013 WL 1091323

Footnotes
l

In the email, Hartford states that In a discussion with LWG, LWG could not give a more precise cause for the bad sectors without
microscopic analysis. Email co"espondence berween S. Prouse and S. Brody at 115, 0kt. 35-3. HSB replies to Hartford stating that
its own discussion with LWG, LWG said that the drives did not suffer physical damage and that microscopic analysis would not
provide them with any more information that would change the HSB's position. Id..

2

The context of the email is whether a computer virus could have caused the bad sectors. LWG concludes that no kriown virus
could interrupt the interaction between the head and the platter or cause bad sectors.

End of Document
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ABK, LLC, a limited liability company,
CASE NO. CV-2017-5916

Plaintiff,

MEMORANDUM DECISION
AND ORDER ON DEFENDANT'S
MOTION TO STRIKE AND
MOTION FOR SUMMARY
JUDGMENT

V.

MID-CENTURY INSURANCE
COMPANY, a foreign insurer
Defendant.

INTRODUCTION

Defendant Mid-Century Insurance Company filed a Motion for Summary Judgment on
March 13, 2018, seeking dismissal of Plaintiff ABK, LLC's breach of contract and bad faith
claims. Defendant's Motion for Summary Judgment came on for hearing before the Honorable
Judge Cynthia K.C. Meyer on May 1, 2018. Defendant was represented by Matthew Parks of
ELAM & BURKE, P.A. Plaintiff was represented by Douglas Dick of Phillabaum Ledlin
Matthews & Sheldon, PLLC. At the hearing on Defendant's Motion for Summary Judgment,
Defendant moved to strike the email from Don Brady included in the Declaration of Douglas
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Dick. For the reasons discussed below, Defendant's Motion to Strike is denied, and Defendant's
Motion for Summary Judgment is granted.
FACTUAL AND PROCEDURAL HISTORY

The following facts are not disputed in this case. On January 18, 2017, Plaintiff
discovered water infiltration in its unleaded and premium unleaded gas tanks. The water
infiltration was discovered when snow began to melt following the "heavy snow" the night
before. Affidavit of Cynthia Schart, at Ex. A. Plaintiff contacted Coeur d'Alene Service Station
Equipment, Inc., the company which regularly serviced its underground storage tanks, to
"troubleshoot the water infiltration problem." Id.
Don Boyd of Coeur d'Alene Service Station Equipment, Inc., (CDASSE) noted the
following issues with the underground storage tanks (USTs):
•

Unlead and Premium tanks had grade level stage one vapor adaptors and caps
with ice packed around them and did not appear to have been in use for some time

•

Premium spill bucket has a ripped containment towards the top and had standing
water/fuel above the plunger.

•

Unlead spill bucket had no liquid in it, threads were cracked, the riser nipple to
the fill adaptor wiggled, was loose and the plunger did not appear to hold liquid.

•

There is a 12" access manhole to the stage 2 vapor recovery 3" trunk line next to
dispenser 1&2 that did not have a cap on it.

Declaration of Douglas Dick, at Ex. E.

On January 19, 2017, "the ATG probe manholes on each UST were full of ice and
water." Schart Affidavit, at Ex. A. "CDASSE replaced the seal caps located on the top of the riser
for the AGT probe on the diesel and premium unleaded USTs." Id. On January 20, 2017,
CDASSE discovered that "the vapor recovery manholes were full of ice," and "[t]he seal cap on
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the regular unleaded vapor recovery riser was cracked and the plunger on the vapor adapter was
not sealing." Id On January 23, 2017, CDASSE noted that water infiltration was still affecting
the unleaded and premium unleaded USTs. The following day, January 24, 2017, CDASSE
conducted a "purge" of the contaminated gasoline, removed the old vapor recovery adapters
from the USTs and "installed new cap seals on the risers." Id CDASSE noted that both the
unleaded and premium unleaded USTs contained spill bucket drain plugs that needed to be
replaced. Id On January 25, 2017, CDASSE "discovered that the regular unleaded and premium
unleaded UST contained phase separated gasoline product." Id Following the CDASSE repairs,
"[t]he integrity of the regular leaded and premium unleaded UST systems [were] confirmed to be
tight with no reported leaks that would enable water intrusion and resulting phase separation." Id
However, the US Ts continued to have problems with water infiltration. Plaintiff reported another
instance of water infiltration on February IO, 2017 and on February 17, 2017. The USTs were
not returned to service until February 17, 2017.
Plaintiff's gas station was insured under Mid-Century's Business Owners Special
Property, Policy No. 0605127565. Affidavit of Cynthia Scharf, at 2. Plaintiff submitted a claim
for the cost of repairing the USTs and for loss of business during the time the USTs were
undergoing repairs. Defendant hired Envista Forensics to conduct a "desk review" of Plaintiff's
claim to assist Mid-Century in determining whether there was coverage under the Policy. The
Envista report explained that "[w]ater can infiltrate the US Ts if standing water was puddling
above the manholes (fill buckets, vapor risers and ATG probe risers) when the seals on the fill
buckets, drain plugs and vapor adaptors are in disrepair." Id at Ex. A. The report explained that
"[t]he ability for water to intrude past the seals is a maintenance issue." Id The report
acknowledged that "the precise reason that phase separation was detected after CDASSE
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performed the product line cleaning on January 24th is not known at this time." Id Envista's
professional opinion was "multiple maintenance related issues with the regular unleaded and
premium unleaded riser cap seals and vapor adaptors could permit water intrusion into the
USTs." Id. Envista Forensics submitted its report to Defendant on February 20, 2017. Id
On February 22, 2017, Defendant issued a claim outcome letter denying coverage of
Plaintiffs claim. Defendant denied coverage for Plaintiffs claim because their "investigation
found that maintenance issues caused this loss." Affidavit of Cynthia Sc hart, at Ex. A. The denial
letter cited to the Envista Forensics report's conclusion that "multiple maintenance related issues
with the regular unleaded and premium unleaded riser cap seals and vapor adapters that could
permit water intrusion into the USTs." Id. The denial letter explained "there is no coverage for
any costs related to this loss due to policy language which excludes loss or damage caused by or
resulting from wear and tear or faulty or inadequate maintenance." Id. The denial letter also
explained that "[ e]ven though only parts of your policy are mentioned and quoted in this letter,
additional portions may apply. If they are found to be relevant and applicable they will be
applied." Id
The denial letter included the following relevant sections of Plaintiffs Policy:
3.

Covered Cause of Loss
Risks Of Direct Physical Loss unless the loss is:
a.

Excluded in Section B., Exclusions; or

***
B. Exclusions

I. We will not pay for loss or damage caused
directly or indirectly by any of the following.
Such loss or damage is excluded regardless of
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any other cause or event that contributes
concurrently or in any sequence to the loss.

***
g. Water
(I)

Flood, surface water, waves, tides,
tidal waves, overflow of any body of
water, or their spray, all whether
driven by wind or not;

(3)

Water that backs up or overflows
from a sewer, drain or sump; or

(4)

Water under the ground surface
pressing on, or flowing or seeping
through:

***

(a) Foundations,walls, floors,
or paved surfaces;
(b) Basements,whether paved
or not; or
(c) Doors, windows or other
openings .

•••
2. We will not pay for loss or damage caused by or
resulting from the following:
k. Other Types of Loss

(1)

Wear and tear;

(2)

Rust, corrosion, fungus, decay,
deterioration, hidden or latent
defect or any quality in property
that causes it to damage or destroy
itself;

(4)

Settling, cracking, shrinking or
Expansion;

***
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***
3. We will not pay for loss or damage caused by or
resulting from any of the following B.3.a.
through B.3.c. But if an excluded cause of loss
that is listed in B.3.a. through B.3.c. results in a
Covered Cause of Loss, we will pay for the loss
or damage caused by that Covered Cause of
Loss.

c. Negligent Work
Faulty, inadequate or defective:

***
(2)

Design, specifications,
workmanship,
repair, construction, renovation,
remodeling, grading, compaction;

(3)

Materials used in repair,
construction, renovation or
remodeling; or

(4)

Maintenance; of part of all of any
property on or off the described
premises.

Affidavit ofCynthia Scharf, at Ex. A.
Section B subsection 3 also excludes coverage based on "weather conditions." Id. Under
that exclusion:
a. Weather Conditions
Weather conditions. But this exclusion only applies if weather
conditions contribute in any way with a cause or event
excluded in Paragraph I. above to produce the loss or damage.

Id. Paragraph I states: "We will not pay for loss or damage caused directly or indirectly by any
of the following. Such loss or damage is excluded regardless of any other cause or event that

MEMORANDUM DECISION AND ORDER ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT--6

Page 282

contributes concurrently or in any sequence to the loss." Id. The exclusions listed in Paragraph 1
include: (a) Ordinance or Law, (b) Earth Movement, (c) Governmental Action, (d) Nuclear
Hazard, (e) Power Failure, (f) War and Military Action, and (g) Water. Id.
On August 2, 2017, Plaintiff filed a Complaint against Defendant for breach of contract
and bad faith. On April 17, 2018, Plaintiff filed a Response in Opposition to Defendant's Motion
for Summary Judgment. On April 24, 2018, Defendant filed a Reply Memorandum in Support of
Motion for Summary Judgment. On April 17, 2018, Plaintiff filed a Response in Opposition to
Defendant's Motion for Summary Judgment. A hearing on Defendant's motion was held on May
1, 2018. At the hearing on summary judgment, Defendant moved to strike Exhibit E from the
Declaration of Douglas Dick because it contained opinions from Don Boyd, who had not been
disclosed by the Plaintiff as an expert witness.

ST AND ARD OF REVIEW
"The admissibility of evidence contained in affidavits and depositions in support of or in
opposition to a motion for summary judgment is a threshold matter to be addressed before
applying the liberal construction and reasonable inferences rule to determine whether the
evidence creates a genuine issue of material fact for trial." Fragnella v. Petrovich, 153 Idaho
266,271,281 P.3d 103, 108 (2012). The reviewing court "applies an abuse of discretion standard
when reviewing a trial court's determination of the admissibility of testimony offered in
connection with a motion for summary judgment." Id. (quoting Gem State Ins. Co. v. Hutchison,
145 Idaho 10, 13, 175 P.3d 172, 175 (2007)). "A trial court does not abuse its discretion if it (I)
correctly perceives the issue as discretionary, (2) acts within the bounds of discretion and applies
the correct legal standards, and (3) reaches the decision through an exercise of reason." Id.
(quoting O'Connor v. Harger Constr., Inc., 145 Idaho 904,909, 188 P.3d 846,851 (2008)).
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Summary judgment is appropriate "if the pleadings, affidavits, and discovery documents
on file with the court . . . demonstrate no material issue of fact such that the moving party is
entitled to a judgment as a matter of law." Brewer v. Washington RSA No. 8 Ltd. Partnership,
145 Idaho 735, 738, 184 P.3d 860,863 (2008) (quoting Bad.ell v. Beeks, 115 Idaho 101, 102, 765
P.2d 126, 127 (1988) (citing I.R.C.P. 56(a)). The burden of proof is on the moving party to
demonstrate the absence of a genuine issue of material fact. Rouse v. Household Finance Corp.,
144 Idaho 68, 70, 156 P.3d 569, 571 (2007) (citing Evans v. Griswold, 129 Idaho 902, 905, 935
P.2d 165, 168 (1997)). "Once the moving party establishes the absence of a genuine issue of
material fact, the burden shifts to the non-moving party" to provide specific facts showing there
is a genuine issue for trial. Kiebert v. Goss, 144 Idaho 225,228, 159 P.3d 862, 865 (2007) (citing
Hei v. Holzer, 139 Idaho 81, 85, 73 P.3d 94, 98 (2003)); Samuel v. Hepworth, Nungester &
Lezamiz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000). In construing the facts, the court

must draw all reasonable factual inferences in favor of the non-moving party. Mackay v. Four
Rivers Packing Co., 145 Idaho 408, 410, 179 P.3d 1064, 1066 (2008). A motion for summary

judgment will not be granted where there are unresolved issues of material fact. McKinley v.
Fanning, 100 Idaho 189, 190, 595 P.2d 1084, 1086 (1979). If reasonable people can reach

different conclusions as to the facts, then the motion must be denied. Ashby v. Hubbard, 100
Idaho 67, 593 P.2d 402 (1979).
The non-moving party's case must be anchored in something more than speculation; a
mere scintilla of evidence is not enough to create a genuine issue. Zimmerman v. Volkswagon of
America, Inc., 128 Idaho 851, 854, 920 P.2d 67, 69 (1996). The non-moving party may not

simply rely upon mere allegations in the pleadings, but must set forth in affidavits specific facts
showing there is a genuine issue for trial. I.R.C.P. 56(c); see Rhodehouse v. Stutts, 125 Idaho
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208, 211, 868 P.2d 1224, 1227 (1994). "[I]f the nonmoving party fails to provide a sufficient
showing to establish the essential elements of his or her case, judgment shall be granted to the
moving party." Porter v. Bassett, 146 Idaho 399, 403, 195 P.3d 1212, 1216 (2008) (citing
Atwoodv. Smith, 143 Idaho 110, 113, 138 P.3d 310,313 (2006)).
DISCUSSION
I.

DON BOYD'S EMAIL DOES NOT WARRANT EXCLUSION UNDER
IDAHO RULE OF CIVIL PROCEDURE 26 BECAUSE DON BOYD MAY
BE CONSIDERED A NON-RETAINED EXPERT UNDER RULE
26(4)(A)(ii).

Generally, "[a] party must disclose to the other parties by answer to interrogatory, or if
required by court order, the identity of any witness it expects to ask to present evidence under
Rule 702, 703, and 705, Idaho Rules of Evidence." I.R.C.P. 26(4)(A). "Rule 26 of the Idaho
rules, like its federal analogue, was designed to promote candor and fairness in the pre-trial
discovery process." Zylstra v. State, 157 Idaho 457, 466, 337 P.3d 616, 625 (2014). "The
decision 'to exclude undisclosed expert testimony pursuant to I.R.C.P. 26(e)(4) is committed to
the sound discretion of the trial court."' City of Meridian v. Petra, Inc., I 54 Idaho 425, 453, 299
P.3d 232, 260 (2013) (quoting Schmechel v. Dille, 148 Idaho 176, 180, 219 P.3d 1192, 1196
(2009)). "Concerns are heightened when expert testimony is involved." Id. "Typically. failure to
meet the requirements of Rule 26 results in exclusion of the proffered evidence." Zylstra, 157
Idaho at 466. 337 P.3d at 625.
Required disclosures for non-retained expert witnesses are governed by Idaho Rule of
Civil Procedure 26(4)(A)(ii). Rule 26(4)(A)(ii) defines non-retained expert witnesses as
"individuals with knowledge of relevant facts not acquired in preparation for trial and who have
not been retained or specifically employed to provide expert testimony in the case." I.R.C.P. 26.
The party who intends to present evidence or testimony from the non-retained expert must
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disclose "a statement of the subject matter on which the witness is expected to present evidence
under Rule 702, 703, and 705, Idaho Rules of Evidence and ... a summary of the facts and
opinions to which the witness is expected to testify." Id.
Defendant seeks exclusion of portions of Don Boyd's email which contain opinions as to
the source or cause of the water infiltration. Defendant argues that Don Boyd has not been
properly or timely disclosed as an expert witness, and that the Court should exclude Mr. Boyd's
opinions on that basis. Plaintiff argues that Defendant's Motion to Strike should be denied
because Defendant relies on Don Boyd's email in its Reply Memorandum. Although Plaintiff did
not make this argument at the hearing on Defendant's Motion, it appears to the Court that Don
Boyd qualifies as a non-retained expert. Don Boyd qualifies as a non-retained expert under Idaho
Rule 26(4)(A)(ii) because he is an individual with knowledge of relevant facts he acquired not in
preparation for trial, but in the course of inspecting and repairing the gas tanks.
Plaintiff's failure to disclose Mr. Boyd at this point in the litigation does not constitute a
discovery violation, unless in written discovery Defendant has asked for identification of
witnesses and Mr. Boyd was not disclosed. The pretrial scheduling order deadline for the
Plaintiff's disclosure of non-retained experts and other witnesses is two weeks before trial, or
August 13, 2018. Notice of Trial and Pretrial Conference Setting and Pretrial Order, at 2. Thus,
the opinion statements contained in Don Boyd's email do not warrant exclusion as a sanction
because Plaintiff has not committed a discovery violation.
Further, Defendant is not prejudiced by the admission of Don Boyd's email to the extent
that it contains "undisclosed opinions." Don Boyd's email was referenced by Defendant in
Defendant's own Reply Memorandum. See Defendant's Reply Memorandum, at 2, 5, and 9.
Specifically, Defendant cited to the fact section to support Defendant's contention that the seal
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caps and vapor risers were inadequately maintained. Id. Even if Defendant referenced the Fact
section of Don Boyd's email, Defendant was aware of the opinion sections of the email as well.
Further, Defendant's expert, Timothy Hurley, contacted Don Boyd during his desk review of
Plaintiff's claim and Mr. Boyd provided Mr. Hurley with invoices from CDASSE to use in Mr.
Hurley's report. Affidavit of Timothy Hurley, at Ex. B. During oral argument on Defendant's
Motion to Strike and on Defendant's Motion for Summary Judgment, Defendant did cite to Don
Boyd's opinion as to the source of water infiltration. Because both parties relied on the Don
Boyd email to support their positions, Defendant was not unaware of the content of the Don
Boyd email, and the deadline for disclosure of non-retained experts has yet to expire, the Court
declines to strike the "opinion" portions of the Don Boyd email.
II.

PLAINTIFF RAISED A GENUINE ISSUE OF MATERIAL FACT AS TO
WHETHER THE GAS TANKS WERE INADEQUATELY MAINTAINED.

Defendant argues that summary judgment is appropriate in this case because there are no
genuine issues of material fact which prevents the Court from deciding Plaintiffs breach of
contract and bad faith insurance claims as a matter of law. Specifically, Defendant argues that
Plaintiff has not raised questions of fact with respect to Defendant's claim for lack of coverage
under the surface and/or ground water exclusions in the Policy or Defendant's alternate claim
that coverage is barred under the weather exception. Thus, Defendant argues, Plaintiff has failed
to make a prima facie case for either breach of contract or a bad faith insurance claim. Defendant
argues that it is entitled to summary judgment as a matter oflaw on both claims.
Plaintiff has established more than a scintilla of evidence that there is a genuine issue of
fact as to whether Plaintiff's claims are excluded under the inadequate maintenance clause
contained in Section B. Plaintiff cites to the fact that the USTs were regularly serviced by
CDASSE prior to the water infiltration, and were inspected by the Idaho Department of
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Environmental Quality (DEQ) seven months before the water infiltration. Declaration of

Douglas Dick, at Exs. B & C. During the DEQ inspection, no problems were noted with respect
to the USTs; Plaintiff did not pass inspection due to a failure to retain and maintain adequate
records. Id. at Ex. B. Plaintiff also notes that at the time of the water infiltration and subsequent
claim, regulations related to the maintenance of seal caps, risers, and spill buckets were very
limited. Declaration of Ben Thomas, at Ex. B. "[T]he only state or federal rule at this time is the
requirement that the spill bucket should be present around the fill riser." Id. "The rules do not
specify that spill buckets should be inspected or maintained, or who should perform inspection
and cleaning duties or how often, or even how to document any maintenance was done." Id.
Further, "(m ]aintenance of the release detection equipment as of today is limited to checking the
tank monitor inside the office and not the tank top. And maintenance of the spill bucket is not

required at all." Id. Plaintiff's expert opined that "an allegation of faulty or improper UST
maintenance is not based on any UST rule or regulation at the time the incident occurred," and
"[a]s far as any legal obligation, there was little if anything that could have been done following
current rules." Id. The Court determines based on the above that there is a genuine issue of fact
as to whether Plaintiff inadequately maintained the US Ts.
Defendant has not established an absence of issues of material fact as to the inadequate
maintenance exclusion given that Defendant acknowledged there were no state regulations in
place at the time of Plaintiff's claim related to maintenance of spill buckets, seals, or caps on
USTs. Defendant argues that it has established inadequate maintenance based on Plaintiff's
failure to hew to the "industry standard" for UST maintenance, and Plaintiffs alleged failure to
comply with the voluntary guidelines established in the Idaho TankHelper Management Plan of
which Plaintiff is a participant. Defendant's Reply Memorandum, at 7. However, Defendant
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presented no evidence in the affidavits attached to its motion as to what constitutes the "industry
standard" for maintenance in this case. Defendant also cited to recent regulations requiring a
check of spill buckets and fill pipes every 30 days, and an annual check of containment sumps as
evidence of Plaintiff's failure to adequately maintain the US Ts. Id.; Declaration of Ben Thomas,
at

Ex.

B

(citing

http:!/w,vw.deg.idaho.gov/media/60177137/new-underground-petrolewn-

storage-tank-regulations-brochure.pdf). However, the new regulations were not approved until
March 2017, months after the water infiltration in this case. Further, gas stations do not have to
be in compliance with the new regulations until October 13, 2018. Id.
Thus, the Court determines that there is a genuine issue of material fact as to whether
Plaintiff inadequately maintained the USTs.

III.

THERE IS A GENUINE ISSUE OF MATERIAL FACT AS TO WHETHER
PLAINTIFF'S DAMAGES FALL UNDER THE "WEAR AND TEAR"
EXCEPTION.

The Policy excludes damage for "wear and tear" as follows: "We will not pay for loss or
damage caused by or resulting from the following ... (I) Wear and tear." Affidavit of Cynthia
Scharf, at Ex. B. The Policy itself does not define "wear and tear." Id. Black's Law Dictionary
defines "wear and tear" as follows:
Deterioration caused by ordinary use; the depreciation of property
resulting from its reasonable use <the tenant is not liable for
normal wear and tear to the leased premises> -- Also termed
ordinary wear and tear; fair wear and tear; natural wear and tear.
"'Fair wear' is the deterioration caused by the reasonable
use of the premises; 'fair tear' is the deterioration caused by
the ordinary operation of natural forces.
Wear and tear, BLACK'S LAW DICTIONARY (10th ed. 2014) (quoting Peter Butt, Land Law 256
(2d ed. 1988).
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Plaintiff argues that Defendant "has not proven that there was wear or tear, nor that wear
or tear caused the loss." Plaintiff's Response in Opposition to Motion for Summary Judgment, at
10. Plaintiff's affidavits raise a genuine issue of fact as to whether the damage to the ATG
probes, vapor recovery risers, seals, and caps were due to "wear and tear" as defined in the
Policy. Specifically, Plaintiff's CDASSE invoices which show regular servicing of the
underground storage tanks do not indicate wear and tear to the ATG probes, spill buckets, and
vapor risers. CDASSE invoices show that the last water infiltration occurred in 2014, when
CDASSE changed the filters and installed new caps on the regular unleaded tank. Affidavit of
Matthew C. Parks in Support of Defendant's Motion for Summary Judgment, at Ex. A. A filter

was changed on pumps "#11/12" in 2015. Declaration of Douglas Dick, at Ex. C. Subsequent
invoices from CDASSE, supplied by Plaintiff, did not show problems with the caps, risers, seals,
or spill buckets until January of2017. Id.
Defendant's evidence with respect to "wear and tear" mirrors the evidence presented to
show negligent maintenance. As a preliminary matter, it is worth noting that the underground
storage tanks themselves date back to 1983. The CDASSE invoices indicate that, at the time of
the water infiltration, the "fill bucket [was] broken and fill riser cannot be tightened any further.
Both reg and unlead fill bucket are broken and need to be replaced." Affidavit of Timothy Hurley,
at Ex. C. Don Boyd's email also noted that the "[p]remium spill bucket has a ripped containment
towards the top," and the unleaded spill bucket was cracked and the "plunger did not appear to
hold liquid." Declaration of Douglas Dick, at Ex. E. Defendant relies on Mr. Hurley's opinion
that "[w]ater can infiltrate the USTs if ... the seals on the fill bucket caps, drain plugs and vapor
adaptors are in disrepair." Affidavit of Timothy Hurley, at Ex. B. However, Defendant has not
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established an absence of disputed fact as to whether the damage to caps and seals was due to
"wear and tear."

IV.

PLAINTIFF HAS FAILED TO RAISE A GENUINE ISSUE OF
MATERIAL FACT AS TO THE SOURCE OF THE WATER
INFILTRATION.

Generally, "a mere scintilla of evidence or merely casting a slight doubt of the facts will
not defeat summary judgment." Fragnella v. Petrovich, 153 Idaho 266,271, 281 P.3d 103, 108
(2012) (internal citation omitted). "[T]he nonmoving party cannot rely on mere speculation."
Bollinger v. Fall River Rural Electric Cooperative, Inc., 152 Idaho 632, 637, 272 P.3d 1263,
1268 (2012). "If the evidence is merely colorable ... or is not significantly probative ...
summary judgment may be granted." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-250
(1986) (internal citations omitted). In other words, "the mere existence of some alleged factual
dispute between the parties will not defeat an otherwise properly supported motion for summary
judgment." Id at 24 7. "[T]o create a genuine issue, there must be evidence upon which a jury
may rely." Fragnella, 153 Idaho at 271,281 P.3d at 108.
Courts in other jurisdictions have held that summary judgment was appropriate to
determine whether a plaintiff's insurance claim for damage due to water infiltration of his
underground storage tanks was excluded from coverage when plaintiff did not "offer any
alternative theory as to the nature and cause of the damage." Ahluwalia v. Allied Property and
Casualty Insurance Company, No. 2:10-cv-00712-MCE-JFM, 2012 WL 2681801, at *4 (E.D.
Cal. July 6, 2012) (unpublished). The plaintiff in Ahluwalia argued there were "discrepancies
and inaccuracies in Defendants' testimony, reports, and filings that constitute material issues of
fact and preclude summary judgment." Id. at *4. However, he failed to present evidence that the
damage was caused by a covered risk or another source. Id at *7. The Ahluwalia court held there
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was no disputed issue of material fact when plaintiff presented "no persuasive evidence that the
damage to the underground tanks was sustained as a result of rainfall, and not the accumulation
of water either on the surface or under the ground that penetrated the tanks." Id. at *7.
Neither party disputes that the damage to the USTs was caused by water. See Plaintiff's

Response in Opposition to Motion for Summary Judgment, at 8 ("The loss in this case (gas
contamination) was caused by water, not allegedly faulty maintenance."); Defendant's Motion

for Summary Judgment, at I 0. Plaintiff herein argues that there is a genuine issue of material
fact as to the source of the water because Defendant has "not offered any opinion or evidence
regarding the source of the water." Plaintiff's Response in Opposition to Motion for Summary

Judgment, at 9. However, it appears to the Court that Defendant has offered evidence that the
source of the water infiltration was melting snow and ice as a result of the "heavy snow" on
January 18, 2018. Specifically, Defendant's affidavits show that Plaintiff "stated that they had
accumulated a lot of snow prior to January 18th and the fugitive water/phase separation was
detected when the snow started to melt." Affidavit of Timothy Hurley, at Ex. B. Plaintiffs claim
to the insurance company was that "melting snow got into the gas tank" at its gas station.

Affidavit of Cynthia Scharf, at Ex. A. Invoices from CDASSE revealed that the vapor recovery
riser lids were "cracked and packed full of ice," and that "[w]ater is definitely gaining access to
the tank through this entry point." Affidavit of Timothy Hurley, at Ex. C. Mr. Hurley opined that
"[w]ater can infiltrate the USTs if standing water was puddling above the manholes (fill buckets,
vapor risers and ATG probe risers) when the seals on the fill bucket caps, drain plugs and vapor
adaptors are in disrepair." Id. at Ex. B. Don Boyd also noted that "[i]t is assumed water entered
the Unlead and Premium tanks when the area over the fill buckets, stage one vapor caps and
ATG caps was flooded with surface water." Affidavit of Matthew C. Parks in Support of
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Defendant's Motion for Summary Judgment, at Ex. B. Thus, the Court notes that there 1s
evidence in the record that the water infiltration was caused by melting snow and ice.
Plaintiff argues that the cause of the water infiltration is unknown, based on Timothy
Hurley's statement that "the precise reason that phase separation was detected after CDASSE
performed the product line cleaning on January 24th is not known at this time." Affidavit of

Timothy Hurley, at Ex. B; Plaintiff's Response in Opposition to Motion for Summary Judgment,
Disputed Facts, at 2. Plaintiff argues that the water exception does not apply because Defendant
has failed to show that the damage was caused by surface or ground water. Plaintiff's Response

in Opposition to Motion for Summary Judgment, at 10. However, Plaintiff has failed to present
any evidence or alternate theory as to the source of the water infiltration. Plaintiff has failed to
raise more than a scintilla of evidence to dispute the nature and cause of the damage to the
underground storage tanks. Thus, Plaintiff has failed to raise a genuine issue of material fact as to
the source of the water infiltration which would prevent summary judgment under Ahluwalia.
V.

PLAINTIFF'S DAMAGES CLAIM IS BARRED BY THE "SURFACE
WATER" EXCLUSION.

Generally, "[t)his Court construes insurance contracts in a light most favorable to the
insured and in a manner which will provide full coverage for the indicated risks rather than to
narrow its protection." Cascade Auto Glass, Inc. v. Idaho Farm Bureau Insurance Company, 141
Idaho 660, 663, 115 P.3d 751, 754 (2005) (quoting Smith v. O/P Transportation, 128 Idaho 697,
700, 918 P.2d 281, 284 (1996)). "A provision that seeks to exclude the insurer's coverage must
be strictly construed in favor of the insured." Gearhart v. Mutual of Enumclaw Insurance

Company, 160 Idaho 664, 667, 378 P.3d 454, 457 (2016) (quoting Weinstein v. Prudential
Property and Casualty Insurance Company, 149 Idaho 299, 320-21, 233 P.3d 1221, 1242-43
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(20 I 0). "The burden is on the insurer to use clear and precise language if it wishes to restrict the
scope of its coverage." Id.
"The general rule is that, because insurance contracts are adhesion contracts, typically not
subject to negotiation between the parties, any ambiguity that exists in the contract must be
construed most strongly against the insurer." Gearhart v. Mutual of Enumclaw Insurance
Company. 160 Idaho 664, 667, 378 P.3d 454, 457 (2016) (quoting Arreguin v. Farmers
Insurance Company of Idaho, 145 Idaho 459, 461, 180 P.3d 498, 500 (2008)). "In construing an
insurance policy, the Court must look to the plain meaning of the words to determine if there are
any ambiguities." Cascade Auto Glass, Inc., 141 Idaho at 663, 115 P.3d at 754. "This
determination is a question of law." Id. In making that determination, the Court "must construe
the policy 'as a whole, not by an isolated phrase."' Id. (quoting Selkirk Seed Company v. State
Insurance Fund, 135 Idaho 434, 437, 18 P.3d 956, 959 (2000)). "An insurance policy provision
is ambiguous if 'it is reasonably subject to conflicting interpretations."' Id. "if a policy is found
to be ambiguous, then its interpretation is a question of fact." Id. (quoting North Pacific
Insurance Company v. Mai, 130 Idaho 251, 253, 939 P.2d 570, 572 (1997)). On the other hand,
"where the policy language is clear and unambiguous, coverage must be determined, as a matter
of law, according to the plain meaning of the words used." Clark v. Prudential Property and
Casualty Insurance Company, 138 Idaho 538, 541, 66 P.3d 242, 245 (2003) (citing Mutual of
Enumclaw Insurance Company v. Roberts, 128 Idaho 232,235,912 P.2d 119, 122 (1996)).
In the present case, neither party has argued that the Policy language is ambiguous.
Section 8.1.g. excludes damage from "Flood, surface water, waves, tides, tidal waves, overflow
of any body of water, or their spray, all whether driven by wind or not." Affidavit of Cynthia
Scharf, at Ex. B. Black's Law Dictionary defines surface water as "Water lying on the surface of
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the earth but not forming part of a watercourse or lake. • Surface water most commonly derives
from rain, springs, or melting snow." Surface water, BLACK'S LAW DICTIONARY (10th ed. 2014)
(emphasis added). Idaho courts have included "melting snow" in reference to "surface water,"
and have looked favorably on the Couch on Insurance definition of "surface water." See Rizzo v.
State Farm Insurance Company, 155 Idaho 75, 81, 305 P.3d 519, 525 (2013). The Idaho
Supreme Court also upheld the district court's finding that similar language in the water
exclusion for a State Farm homeowner's insurance policy was clear and unambiguous. Id.

It appears to the Court that the damage from the water infiltration falls under the
exclusion for "surface water." The Policy expressly excludes coverage for "loss or damage
caused directly or indirectly by ... [w]ater." Affidavit of Cynthia Scharf, at Ex. B. The water
exclusion includes "surface water." Id. Section B also states that "[s]uch loss or damage is
excluded regardless of any other cause or event that contributes concurrently or in any sequence
to the loss." Id. The record contains unrebutted evidence that one source of the water infiltration
was melting snow, ice, and water that entered the underground storage tanks through cracks in
the vapor riser caps and a crack in the spill or fill bucket. Specifically, Plaintiff's claim that
melting snow got into the gas tank, and the discovery of water infiltration when the snow began
to melt after a "heavy snow" the day before. Plaintiff has presented no alternate theory of the
source of the water infiltration that would bring the damage outside of the Policy exclusion.
Defendant's water exclusion is clear, precise, and unambiguous, and the Court must apply it as a
matter of law to exclude coverage for the damage caused by the water infiltration.
VI.

PLAINTIFF'S DAMAGES CLAIM IS ALSO BARRED UNDER THE
WEATHER CONDITIONS EXCEPTION.

Section B.3 .a of the Policy excludes "loss or damage caused by or resulting from any of
the following B.3.a. through B.3.c.," including damage resulting from weather conditions.
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Affidavit of Cynthia Scharf, at Ex. B. The weather conditions exclusion reads as follows: "[T]his
exclusion only applies if weather conditions contribute in any way with a cause or event
excluded in Paragraph 1 above to produce the loss or damage." Id. The language in Section
B.3.a. is clear and unambiguous. Because the Court determined that Plaintiffs damages claim
falls within the water exclusion listed in Section B. l .g., the weather conditions exclusion also
applies to Plaintiffs claim, given the plain language of the exclusion. Specifically, without the
heavy snow there would not have been melting snow to infiltrate the underground storage tanks.
Thus, the weather conditions contributed to an excluded cause or event under the Policy.
Plaintiffs argument that Defendant's "assertion that Weather Conditions exclusion
applies should not be given serious consideration" is without merit. Plaintiff's Response in
Opposition to Motion for Summary Judgment, at 10. Even if Defendant's argument that the
weather conditions exception applies was sparse, Defendant's affidavits do indicate how the
weather condition contributed to an excluded cause ofloss. Thus, Plaintiffs damages would also
be excluded under the weather conditions exception to the Policy.
VII.

DEFENDANT IS ENTITLED TO SUMMARY
PLAINTIFF'S BREACH OF CONTRACT CLAIM.

JUDGMENT

ON

"Summary judgment dismissal of a claim is appropriate where the plaintiff fails to submit
evidence to establish an essential element of the claim." Nelson By and Through Nelson v. City
of Rupert, 128 Idaho 199, 202, 911 P.2d 1111, 1114 ( 1996) (citing Idaho Rule of Civil Procedure
56 and Bade!! v. Beeks, 115 Idaho IOI, 102, 765 P.2d 126, 127 (1988)). "The elements for a
claim for breach of contract are: (a) the existence of a contract, (b) the breach of the contract, (c)
the breach caused damages, and (d) the amount of those damages." Franklin Building Supply
Company, Inc., v. Hymas, 157 Idaho 632, 637, 339 P.3d 357, 362 (2014) (quoting Mosel!
Equities, LLC v. Berryhill & Co., 154 Idaho 269,278,297 P.3d 232,241 (2013)).
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Plaintiff herein failed to provide sufficient evidence to establish that Defendants breached
the insurance contract given that Plaintiff's damages claim is excluded under multiple parts of
Section B of the Policy. Because there is no coverage for Plaintiff's claim, Defendant did not
breach the contract by failing to provide coverage. Thus, Defendant is entitled to summary
judgment with respect to Plaintiff's breach of contract claim.
VIII. DEFENDANT IS ENTITLED TO SUMMARY
PLAINTIFF'S BAD FAITH INSURANCE CLAIM.

JUDGMENT

ON

"In order for a first-party insured to recover on a bad faith claim, the insured must show:
1) the insurer intentionally and unreasonably denied or withheld payment; 2) the claim was not
fairly debatable; 3) the denial or failure to pay was not the result of a good faith mistake; and 4)
the resulting harm is not fully compensable by contract damages." Harmon v. State Farm Mutual
Automobile Insurance Company, 162 Idaho 94, 102, 394 P.3d 796, 804 (2017) (quoting Parks v.
Safeco Insurance Company of Illinois, 160 Idaho 556, 562, 376 P.3d 760, 766 (2016)).
"Fundamental to the claim of bad faith is the idea that there must be coverage of the claim under
the policy. If that be the case and the insured proves the other elements of a bad faith claim ...
the insured may recover damages for the tort of bad faith that extend beyond contract damages."
Robinson v. State Farm Mutual Automobile Insurance Company, 137 Idaho 173, 178, 45 P.3d
829, 834 (2002).
Plaintiff herein has not established that there was coverage for its claim under the Policy.
Thus, Plaintiffs bad faith insurance claim fails. Defendant is entitled to summary judgment on
Plaintiff's bad faith insurance claim.
CONCLUSION

For the above stated reasons, Defendant's Motion to Strike is denied, and Defendant's
Motion for Summary Judgment is granted.
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ORDER:
Based on the foregoing and good cause appearing therefore,
IT IS HERBY ORDERED, Defendant's Motion to Strike is DENIED. Defendant's
Motion for Summary Judgment is GRANTED.

DATED this

1%_;;;;;, of June, 2018.
BY THE COURT:
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the foregoing was placed in the
courthouse mailing system, postage prepaid, inter office mail, or by facsimile on the _Jf_ day of
June, 2018, to:
Matthew Parks
mcp<aelan1burke.com
Douglas Dick
doug(a~spokelaw .com

JIM BRANNON
CLERK OF~ O U R T
Deputy Clerk
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IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY
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CV-2017-5916

PLAINTIFF’S MOTION FOR
RECONSIDERATION

Plaintiff,

10
11

NO.

ABK, LLC, a limited liability company,

v.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

13

Defendant.

14
15
16
17
18
19
20
21
22
23
24

Plaintiff, ABK, LLC, by and through its undersigned attorney, Douglas Dick and Phillabaum
Ledlin Matthews & Sheldon, PLLC, moves the Court to reconsider its decision on Defendant’s
Motion for Summary Judgment.
This motion is made pursuant to I.R.C.P. 11.2(b), the Memorandum in Support of Motion
for Reconsideration, and the files and records herein.
DATED:

June 22, 2018
PHILLABAUM, LEDLIN, MATTHEWS
& SHELDON, PLLC
/S/ DOUGLAS DICK
Douglas Dick
Attorneys for Plaintiff
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I certify that on the 22nd day of June, 2018, I electronically filed the foregoing with the Clerk
of the Court using the Odyssey File and Serve System, which will send notification of such filing
to all attorneys of record, including the following:

3
4

Jeffrey A. Thomson
Matthew Parks

jat@elamburke.com
mcp@elamburke.com
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/s/ SHANNAN SHELDON
Shannan Sheldon
Legal Assistant to Douglas Dick
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Electronically Filed
6/22/2018 2:31 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Janlyn Cleveland, Deputy Clerk
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Douglas Dick
Phillabaum, Ledlin, Matthews & Sheldon
1235 North Post Street, Suite 100
Spokane, Washington 99201
509-838-6055
509-625-1909
doug@spokelaw.com

5
6
7

IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY

8
9

ABK, LLC, a limited liability company,

11
12

CV-2017-5916

PLAINTIFF’S MEMORANDUM IN
SUPPORT OF MOTION FOR
RECONSIDERATION OF ORDER
ON SUMMARY JUDGMENT

Plaintiff,

10

NO.

v.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

13

Defendant.

14
15
16
17
18
19
20
21
22

COMES NOW plaintiff ABK, LLC, by and through Douglas Dick and Phillabaum Ledlin
Matthews & Sheldon, PLLC, its attorneys, and respectfully requests the Court to reconsider the
following determinations:
1.

That Defendant met its burden of proving the loss was caused by surface water.

2.

That Plaintiff did not present evidence of an alternative, covered cause of loss.

3.

That the “weather” exclusion excludes coverage for Plaintiff’s loss.

Because there is insufficient evidence to support these conclusions, Plaintiff requests that the
Court reverse its decision dismissing its breach of contract and bad faith claims.

23
24
25

I. STANDARD OF REVIEW
A motion for reconsideration allows the court to reconsider the correctness of an
interlocutory order. Johnson v. N. Idaho Coll., 153 Idaho 58, 62, 278 P.3d 928, 932 (2012). On a

26
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1

motion to reconsider, the court has to consider the standard for granting the underlying order.

2

Westby v. Schaefer, 157 Idaho 616, 621, 338 P.3d 1220, 1225 (2014). When a district court decides

3

a motion to reconsider, “the district court must apply the same standard of review that the court

4

applied when deciding the original order that is being reconsidered.” Id. quoting Fragnella v.

5

Petrovich, 153 Idaho 266, 276, 281 P.3d 103, 113 (2012). Since the underlying order was a motion

6

for summary judgment, all disputed facts must be liberally construed in favor of the Plaintiff as the

7

nonmoving party, and all reasonable inferences from the record must be drawn in favor of the

8

Plaintiff. Mackay v. Four Rivers Packing Co., 145 Idaho 408, 410, 179 P.3d 1064, 1066 (2008);

9

Mendez v. Univ. Health Servs. Boise State Univ., 163 Idaho 237, 409 P.3d 817, 822 (2018).

10
11
12
13
14
15
16
17
18

II. RELEVANT FINDINGS
Regarding the applicability of the “Water” exclusion, the Court’s Memorandum Decision
held as follows:
The record contains unrebutted evidence that one source of water infiltration was
melting snow, ice, and water that entered the underground storage tanks through
cracks in the vapor riser caps and a crack in the spill or fill bucket. Specifically,
Plaintiff’s claim that melting snow got into the gas tank, and the discovery of water
infiltration when the snow began to melt after a “heavy snow” the day before.
Plaintiff has presented no alternate theory of the source of the water infiltration that
would bring the damages outside of the Policy exclusion. Defendant’s water
exclusion is clear, precise, and unambiguous, and the Court must apply it as a matter
of law to exclude coverage for the damage caused by the water infiltration.
Memorandum at pg. 19.

19

In addressing the applicability of the “weather” exclusion, the Court held:

20

Because the Court determined that Plaintiff’s damages claim falls within the water
exclusion listed in Section B.1.g., the weather conditions exclusion also applies to
Plaintiff’s claim, given the plain language of the exclusion. Specifically, without the
heavy snow there would not have been melting snow to infiltrate the underground
storage tanks. Thus, the weather conditions contributed to an excluded cause or event
under the policy.

21
22
23
24
25

Plaintiff’s argument that Defendant’s “assertion that Weather Conditions exclusion
applies should not be given serious consideration” is without merit. Even if
Defendant’s argument that the weather conditions exception applies was sparse,
Defendant’s affidavits do indicate how the weather condition contributed to an

26
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1

excluded cause of loss. Thus, Plaintiff’s damages would also be excluded under the
weather conditions exception to the policy.

2
Memorandum at pg. 20.
3
III. EVIDENCE PRESENTED AT SUMMARY JUDGMENT
4
Defendant’s expert, Timothy Hurley, provided his opinions and conclusions in a February
5
20, 2017 report to Defendant’s claims adjuster. In his report, Mr. Hurley stated, in relevant part:
6
Water can infiltrate the UST’s if standing water was puddling above the manholes
(fill bucket, vapor risers and ATG risers) when the seals on the fill bucket caps, drain
plugs and vapor adaptors are in disrepair. The ability for water to intrude past the
seals is a maintenance issue. However, it is noted that the precise reason that phase
separation was detected after CDASSE performed the product line cleaning on
January 24th is not known at this time. The integrity of the regular unleaded and
premium unleaded UST systems have been confirmed to be tight with no leaks that
would enable water intrusion and resulting phase separation since the repairs were
performed by CDASSE.

7
8
9
10
11

...
12
13

Evista understands that the insured is investigating the source of the water intrusion
and Envista can review their findings to verify the cause of the loss upon request.

14

Mr. Hurley concluded that:

15

1.

CDASSE identified maintenance issues that “could” permit water intrusion into the

17

2.

The pressure tests confirmed that the integrity of the UST systems were intact.

18

3.

Envista can review new information to determine the cause of the phase separation.

16

19
20
21

USTs.

Aff. of T. Hurley, Ex. B pg. 3 (emphasis added).
Mr. Hurley also stated that he spoke with the owner of the station, Gurgeet Brar. Id. at pg.
1-2.1 According to Hurley’s account of that conversation:

22
23
24
25
1

26

Mr. Brar is the son-in-law of the owner who was living in Ohio at the time of the loss.
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1
Mr. Brar also stated that they had accumulated a lot of snow prior to January 18th and
the fugitive water/phase separation was detected when the snow started to melt.

2
3
Id.
4

Don Boyd, the worker from CDASSE who actually inspected the UST system opined:
5
6
7
8

After the first round of phase separated fuel was removed and water continued to
enter the system without surface water and the stage one vapor lines being capped off
it is a possible combination of below surface runoff water during excessive thawing
and abnormal moisture content in the ground running into the below grade portion
of the Unlead spill bucket that is not visible to the eye, Stage 2 vapor manifold of the
Unlead and Premium tanks, 3" common vent of the 2 tanks and possible water
backed up in the stage 2 vapor line burping water into the tanks.

9
...
10
11
12
13

It is our understanding that the Unlead tank settled down and stayed water free
coming to the conclusion that water was entering the tank from below grade of the
spill bucket, 3" vapor line quit burping static water and ground water from run off
had about run its course.
Decl. of D. Dick, Ex. E, pg. 2 (emphasis added).

14

To recap the evidence presented by the witnesses:

15

1.

16
17
18
19
20
21

Water can infiltrate USTs if there is puddling water above the manholes and the

system is in disrepair.
2.

Mr. Hurley does not know the precise reason that water infiltrated the USTs even

after the caps, seals and risers were replaced.
3.

Because pressure tests confirmed the tanks were tight, Mr. Hurley opined that water

should not have been able to intrude into the tanks.
4.

Mr. Boyd concluded that the source of the water was ground water.

22
23

IV. BURDEN OF PROOF
A.

Mid-Century has the burden of proving that surface water was the cause of the loss.

24
25
26
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1

An insurer has the burden of proving that an exclusion to coverage applies and it is reversible

2

error for the court to require an insured to prove that an exclusion does not apply. Harman v.

3

Northwestern Mut. Life Ins. Co., 91 Idaho 719, 429 P.2d 849 (1967).

4

Here, the Court concluded that “Plaintiff has failed to raise a genuine issue of material fact

5

as to the source of the water infiltration which would prevent summary judgment under Ahluwalia.”

6

Memorandum pg. 17. The Court’s ruling improperly placed the burden of proof on the Plaintiff to

7

prove the exclusion does not apply. Plaintiff has no burden to prove that something other than an

8

excluded loss caused the damage. Defendant bears the burden of proving that the source of the water

9

was surface water.

10

There is not sufficient evidence to prove that surface water caused Plaintiff’s damages. The

11

evidence is that surface water “can” infiltrate USTs “if standing water was puddling above the

12

manholes” and the system is in disrepair. There is no evidence that there was any surface water

13

present. Defendant did not offer evidence that surface water had puddled over the manholes.

14

Defendant did not offer any evidence the water that was found in the USTs was surface water. What

15

Defendant offered is a theory about how water could have entered the USTs. Mr. Hurley had to

16

recant that theory when it was determined that the water continued to enter the USTs after the caps,

17

seals and risers were repaired and the UST systems were confirmed to be watertight, stating that the

18

source of the water “is not known at this time.”

19

Moreover, if surface water did infiltrate the system, according to Mr. Hurley it was only

20

possible for that to occur if the caps, seals and riser caps were in disrepair. Therefore, assuming that

21

surface water was the source and that the system was in disrepair, the efficient proximate cause was

22

the disrepair. See, Allstate Ins. Co. v. Smith, 929 F.2d 447 (1991) (efficient proximate cause of

23

damages was roofing contractor’s failure to tarp roof, rather than rain), . However, the efficient

24

proximate cause of a loss can only be determined as a matter of law when the facts are settled and

25

not in dispute. Id. Cracked caps, seals or riser covers are not excluded perils, unless they came into

26
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1

that condition as a result of faulty maintenance of wear and tear. The Court determined that there was

2

evidence that precluded summary judgment on the latter exclusions. Therefore, if surface water

3

entered the UST systems as a result of the caps, seals or risers, then summary judgment based on the

4

surface water exclusion is improper.

5

Finally, Plaintiff did present evidence that ground water, not surface water, was the cause of

6

the loss. Don Boyd was the only witness that actually inspected the UST system, performed the

7

repairs, and observed that the water continued to infiltrate the tanks after the repairs. Mr. Boyd

8

opined that, (1) water continued to infiltrate the tanks after any surface water was gone and, (2) that

9

the source of the water was ground water. This evidence is sufficient to rebut Defendant’s

10

unsupported theory of the loss.

11

B.

12

The Court concluded that the weather exclusion applies because, without heavy snow, there

13

The weather exclusion does not bar coverage.

would not be melting snow to infiltrate the USTs. Memorandum pg. 20.

14

There is no admissible evidence of heavy snow, when the snow fell, when it melted, or where

15

the melting snow went. The only evidence is that Mr. Hurley purportedly spoke to Gurgeet Brar, who

16

was thousands of miles away at the time of the loss, and that Mr. Brar said that there was heavy snow

17

sometime before the loss (not the day before) and that the water infiltration was discovered sometime

18

after the snow melted . This hearsay/double-hearsay evidence is not admissible to conclusively

19

determine that melting snow turned to ground water that subsequently puddled over the manholes

20

and infiltrated the UST tanks.

21
22

More importantly, even if weather conditions caused or contributed to the loss, the weather
exclusion is subject to the ensuing loss provision. Section B.3.a is clear and unambiguous:

23

We will not pay for loss or damage caused by or resulting from any of the following

24

B.3.a through B.3.c. But if an excluded cause of loss that is listed in B.3.a through

25
26
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1

B.3.c results in a Covered Cause of Loss, we will pay for the loss or damage caused

2

by that Covered Cause of Loss.

3

a. Weather Conditions

4

Weather conditions. But this exclusion only applies if weather

5

conditions contribute in any way with a cause or event excluded in

6

Paragraph 1. above to produce the loss or damage.

7

(Emphasis added)

8

Therefore, even if weather contributed to the loss, the resulting loss or damage is covered if

9

it stemmed from a Covered Cause of Loss. In turn, a Covered Cause of Loss is any loss that is not

10

excluded.

11

Again, there is insufficient evidence that surface water was the efficient proximate cause of

12

Plaintiff’s damages. Therefore, even if weather conditions contributed to surface water, the claim

13

is not excluded unless it is determined that surface water was the proximate cause of the loss. Absent

14

some other applicable exclusion, any damage resulting from weather is covered.

15

VI. CONCLUSION

16

Mid-Century has the burden of proving that an exclusion in the policy applies. ABK has no

17

burden of proving that an exclusion does not apply. It is Mid-Century’s sole burden to prove that the

18

loss was caused by surface water or weather conditions in conjunction with surface water. ABK is

19

not required to offer any evidence.

20

At best, Mid-Century has offered a theory of how the loss occurred that is insufficient to

21

support dismissal of the case on summary judgment. Mr. Hurley surmised that if surface water

22

puddled on the manhole covers and if the covers were not properly maintained then water can (not

23

did or will) infiltrate the USTs. However, because water continued to infiltrate the tanks after all new

24

equipment was installed and because the pressure tests confirmed the systems were water tight, he

25

opined that the source of the water was “unknown.”

26
PHILLABAUM LEDLIN MATTHEWS
& SHELDON, PLLC

27
28

MEMORANDUM IN SUPPORT
OF RECONSIDERATION - 7

ATTORNEYS AT LAW
1235 NORTH POST STREET, SUITE 100
SPOKANE, WASHINGTON 99201
TELEPHONE (509) 838-6055

Page 308

1

Don Boyd concluded that surface water was not the source of the intrusion because water

2

continued to infiltrate after the repairs were made and after any surface water was present. He

3

therefore opined that the source of the infiltration was ground water (a non-excluded cause of loss).

4

The Court’s determination that Plaintiff offered no evidence that the source of the water was

5

anything but surface water is incorrect.

6
7
8

A jury must weigh all of the evidence in this case and determine whether Mid-Century has
met its burden of proving that one or more of its exclusions applies.
Therefore, Plaintiff requests that its motion for reconsideration be granted and that the

9

Court’s dismissal of the breach of contract and bad faith claims be reversed.

10

RESPECTFULLY SUBMITTED this 2nd day of June, 2018.

11

PHILLABAUM, LEDLIN, MATTHEWS
& SHELDON, PLLC

12
/S/ DOUGLAS DICK
Douglas Dick
Attorneys for Plaintiff
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1

CERTIFICATE OF SERVICE

2

I certify that on the 22nd day of June, 2018, I electronically filed the foregoing with the Clerk
of the Court using the Odyssey File and Serve System, which will send notification of such filing
to all attorneys of record, including the following:

3
4

Jeffrey A. Thomson
Matthew Parks

jat@elamburke.com
mcp@elamburke.com

5
6

/s/ SHANNAN SHELDON
Shannan Sheldon
Legal Assistant to Douglas Dick

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

F:\Users\Shannan\ABKLLC\PLD\ReconsiderMemo.wpd
175011
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Filed: 06/26/2018 13:04:55
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - McCoy, Susan
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,

Case No. CV17-5916

vs.

JUDGMENT

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiff ABK, LLC’s Complaint is hereby dismissed with prejudice.
Signed: 6/25/2018 11:42 AM

DATED this ______ day of June, 2018.

__________________________________________
Honorable Cynthia K.C. Meyer
Kootenai County District Judge

CERTIFICATE OF SERVICE
26
I HEREBY CERTIFY that on the _______
day of June, 2018, I caused a true and correct
copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

_____ U.S. Mail
_____ Hand Delivery
_____ Federal Express
_____ Via Facsimile – (509) 625-1909
_____
X E-mail doug@spokelaw.com
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Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701

_____ U.S. Mail
_____ Hand Delivery
_____ Federal Express
_____ Via Facsimile – (208) 384-5844
_____
E-mail jat@elamburke.com
X

__________________________________________
Deputy Clerk
4848-6529-0347, v. 2
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Electronically Filed
7/31/2018 12:54 PM
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Debra Leu, Deputy Clerk

Jeffrey A. Thomson
Matthew C. Parks
ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
ISB #7419
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Case No. CV17-5916

Plaintiff,

DEFENDANT'S OPPOSITION TO
MOTION FOR RECONSIDERATION

vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

Defendant Mid-Century Insurance Company ("Defendant" or "Mid-Century"), by and
through its attorneys of record, Elam & Burke, P.A., submits this Defendant's Opposition to
Motion for Reconsideration filed by Plaintiff ABK, LLC ("Plaintiff' or "ABK").

INTRODUCTION
This case arose out of water infiltration into underground gasoline storage tanks at Jones
Chevron & Deli, which is owned and operated by ABK. ABK filed suit against Mid-Century
after Mid-Century determined the loss stemming from the water intrusion was excluded under
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the insurance policy ABK had with Mid-Century. Mid-Century moved for summary judgment,
which was granted by this Court. See generally Memorandum Decision and Order on
Defendants' Motion for Summary Judgment ("Order"), filed June 18, 2018. The Court held that
two policy exclusions (the Water Exclusion and the Weather Exclusion) applied and therefore
there was no coverage for the loss. Order, pp. 18-19.
ABK now requests the Court reconsider its determination that the evidence in the record
showed that one source of the water that infiltrated the underground gasoline storage tanks at
issue in this case (the "Tanks") was surface water that was present as snow and ice melted. ABK
provided no additional evidence and simply reiterates the arguments it already raised in
opposition to Mid-Century's motion for summary judgment. Mid-Century requests the Court
deny ABK's Motion for Reconsideration.

ANALYSIS
1.

The Evidence in the Record Supports the Court's Order
As the Court observed, the evidence in the record demonstrates the water that infiltrated

the Tanks was, at least in part, melted (or melting) snow and ice:
Neither party disputes that the damage to the USTs was caused by water.
See Plaintiffs Response in Opposition to Motion for Summary Judgment, at 8
("The loss in this case (gas contamination) was caused by water, not allegedly
faulty maintenance.").
Defendant's affidavits show that Plaintiff "stated that they had
accumulated a lot of snow prior to January 18 th and the fugitive water/phase
separation was detected when the snow started to melt."
Plaintiffs claim to the insurance company was that "melting snow got into
the gas tank" at its gas station.
Invoices from CDASSE revealed that the vapor recovery riser lids were
"cracked and packed full of ice," and that "[w]ater is definitely gaining access to
the tank through this entry point." Affidavit of Timothy Hurley, at Ex. C. Mr.
Hurley opined that "[w]ater can infiltrate the USTs if standing water was puddling
DEFENDANT'S OPPOSITION TO MOTION FOR RECONSIDERATION - 2
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above the manholes (fill buckets, vapor risers and ATG probe risers) when the
seals on the fill bucket caps, drain plugs and vapor adaptors are in disrepair. Id. at
Ex. B. Don Boyd also noted that "[i]t is assumed water entered the Unlead and
Premium tanks when the area over the fill buckets, stage one vapor caps and ATG
caps was flooded with surface water.
11

11

Thus, the Court notes that there is evidence in the record that the water
infiltration was caused by melting snow and ice.
Order, pp. 16-17.

ABK has repeatedly taken the position that the water that infiltrated the Tanks was
indeed melting snow. In fact, that is exactly what ABK reported to Mid-Century during the
claim process. See Affidavit of Cynthia Shart in Support of Defendant's Motion for Summary
Judgment, Ex. A ("We've completed our evaluation of your claim. You reported that melting
snow got into the gas tank at your business.") (emphasis added). ABK has never denied this
statement. Furthermore, ABK solidified its position that the source of the water intrusion was
melting snow during the investigation, when ABK' s agent Gurjeet Brar told Timothy Hurley
that, "they had accumulated a lot of snow prior to January 18th and the fugitive water/phase
separation was detected when the snow started to melt." Id. at Farmers 005. ABK has not
denied this statement nor offered any evidence to contradict the statements in the record
documenting that the source of the water that infiltrated the Tanks was melting snow.
ABK incorrectly claims this statement by Mr. Brar is inadmissible hearsay. See
Memorandum in Support of Motion for Reconsideration of Order on Summary Judgment
("ABK Reconsideration Memo."), p. 6. First, ABK never objected to or moved the Court to

strike this portion of Mr. Hurley's affidavit or report attached thereto as an exhibit. Second, the
statement is admissible as a statement against interest. See, e.g., Silver Creek Seed, LLC v.
Sunrain Varieties, LLC, 161 Idaho 270,278,385 P.3d 448,456 (2016) ("The Idaho Rules of

Evidence provide that hearsay is inadmissible unless it fits within a specific numerated
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exception. I.R.E. 802. Certain types of statements are excluded from the definition of hearsay.
Admission by a party-opponent or '[a] party's own statement, in either an individual or a
representative capacity' is one such exception. I.R.E. 801(d)(2)(A)."). Mr. Brar was acting as a
representative of ABK when he told Mr. Hurley that a lot of snow had accumulated and the
water intrusion was discovered when the snow started to melt. This admission by Mr. Brar is
admissible evidence and clearly supports the conclusion that one source of the water that
infiltrated the Tanks was surface water from the melting snow.
Even without these multiple admissions by ABK that the source of the water intrusion
was melting snow, the record contains addi_tional evidence that surface water was the source of
the intrusion into the Tanks. Mr. Don Boyd of CDASSE, another agent of ABK (as the service
person it selected to inspect the Tanks and provide a statement as to the source of the water that
got into the Tanks) stated that "water entered the Unlead and Premium tanks when the area over
the fill buckets, stage one vapor caps and ATG caps was flooded with surface water".
Affidavit of Matthew C. Parks in Support of Defendant's Motion for Summary Judgment
("Parks Aff."), Ex. B. (emphasis added). Mr. Boyd further commented that another potential
source of the water intrusion was "below surface run off water during excessive thawing .... "

Id. The "run off' and "excessive thawing" comments clearly indicate that the source of the
water was the melting snow and ice. At least one court has held that "run off' is another term
for surface water. See Georgetowne Square v. U.S. Fid. & Guar. Co., 523 N.W.2d 380,386
(Neb. Ct. App. 1994) ("we find that runoff is merely another term for surface water."). The run
off did not lose its character as surface water through natural drainage. See Id. ("the definition
of surface water involves the "natural" drainage of such water.").
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Mr. Boyd was at the site on January 20, 2017, with another CDASSE technician,
Cimarron Moore, who noted that he and Mr. Boyd, "[ o ]pened up vapor recovery lids and found
them to be full of ice. Had to bust ice to get lid off unlead VR. Cap was cracked and packed
full of ice. Vapor plunger was not holding water. Water definitely gained access to the tank
through this entry point." Schart Aff., Ex. D (Farmers 013). The evidence that the ice needed to
be "busted" to even get the lid off to expose the vapor recovery system confirms the presence of
surface water (in the form of ice on the surface), which Mr. Moore observed was the surface
water that gained access to the Tanks. The day before, on January 19, 2017, CDASSE
technician Floyd Kennedy noted that, "[a]ll probe manholes were full of ice and water" further
supporting the Court's finding that the evidence demonstrated that at least some of the water
that infiltrated the Tanks was surface water. Hurley Aff., Ex. C.
2.

The Water Exclusion in the Insurance Policy is Unambiguous and Applies Since
Some or all of the Water that Intruded into the Tanks was Surface Water
Section B.1. of the applicable insurance policy (the "Policy") contains an exclusion for

damages caused by water. The Policy indicates that Mid-Century:
will not pay for loss or damage caused directly or indirectly by any
of the following. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in
any sequence to the loss.
g. Water
(1) Flood, surface water, waves, tides, tidal waves, overflow of
any body of water, or their spray, all whether driven by wind or
not;
Schart Aff., Ex. B, pp. 9 -10 (emphasis added). Based on the water exclusion language, the
water intrusion into the Tanks is excluded if any portion of the loss or damages was caused by
surface water (i.e. melting snow) intruding into the Tanks. The Court correctly noted Mid-
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Century only needed to demonstrate that one source of the water intrusion was surface water in
order for the Water Exclusion to apply. See Order, p. 19.
The meaning of surface water is clear and unambiguous. The Idaho Supreme Court has
adopted the following definition of surface water set forth in Couch on Insurance:
Surface water is water diffused over the surface of the land.
Any water on the earth's surface, including water from rising
groundwater, may be surface water unless or until it forms some
more definite body of water. Typically, surface water is created
by rain or other precipitation.
Rizza v. State Farm Ins. Co., 155 Idaho 75, 82, 305 P.3d 519,526 (2013) (citing 11 Couch on
Ins. § 153:50) (emphasis added). To state the obvious, surface water can be present as a result
of melting snow or ice on the surface. See, e.g., M & M Corp. of S.C. v. Auto-Owners Ins. Co.,
701 S.E.2d 33, 35 (S.C. S. Ct. 2010) ("South Carolina law defines surface water as waters of a
casual and vagrant character, which ooze through the soil or diffuse or squander themselves
over the surface, following no definite course. They are waters which, though customarily and
naturally flowing in a known direction and course, have nevertheless no banks or channels in
the soil, and include waters which are diffused over the surface of the ground, and which are
derived from rains and melting snows .... ").
The evidence in the record clearly shows that snow and ice were present prior to the
time of the water infiltration and that after the snow and ice began to melt ABK discovered the
water intrusion into the Tanks. The evidence clearly shows that surface water was present
when CDASSE responded to the loss and assessed the Tanks. The only evidence of the source
of the water intrusion into the Tanks is the evidence of the melting snow and ice, whether the
water was on the surface (as noted by CDASSE in its contemporaneous service reports from
January 19-20, 2017) or as opined by Mr. Boyd at a later date, both surface water and run off or
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excessive moisture from excessive thawing (i.e., melting) of the snow and ice on the surface
above the Tanks. The characterization of the water as "run off' clearly denotes Mr. Boyd's
conclusion that the water was present due to the melting snow and ice.
During the investigation into the cause of the water intrusion, ABK (specifically Gurjeet
Brar) noted that there was a lot of accumulated snow on the ground prior to January 18, 2017,
and the water intrusion was "detected when the snow started to melt." Hurley Aff., Ex. B. The
only reasonable inference is that at least some of the water that intruded into the Tanks was from
the melting snow and ice on the surface.
ABK asks the Court to reverse its prior findings and ignore the evidence in the record

establishing that some (or all) of the water that infiltrated the Tanks was melted snow and ice on
the surface, and therefore surface water. ABK wants the Court to adopt an unreasonable
inference from the evidence in the record and find that there is no support for the conclusion that
the water at issue in this case was surface water - and that despite the admission of snow
accumulation and subsequent melting, the Court should infer that the water that infiltrated the
Tanks came from somewhere else. 1
The Court is not required to adopt unreasonable inferences. Mcwughlin v. Liu, 849 F.2d
1205, 1208 (9th Cir.1988).
There is no sure way to distinguish between a legitimate
inference to which a party is entitled and an unreasonable one to
which he is not entitled. It is well established that an inference
would be unreasonable if it would permit a jury to base its verdict
on mere speculation and conjecture. Here, the inference sought by
appellants would permit a jury to indulge in speculation and
conjecture.
1 The only other source of the water alluded to by ABK is "ground water." As discussed below, this "other" source
does not advance their cause since the only possible source of the ground water was the surface water, which brings
this other source within the exclusion. The Policy's Water Exclusion applies if surface water "directly or indirectly"
caused any damages. Sharl Aff., Ex. B (Farmers 379-380). If the surface water saturated the ground to the point
that water infiltrated the Tanks, the surface water indirectly caused the loss and thus the exclusion applies.

DEFENDANT'S OPPOSITION TO MOTION FOR RECONSIDERATION - 7

Page 319

Smith v. Praegitzer, 114 Idaho 147, 149, 754 P.2d 1184, 1186 (1988).
The Court correctly determined that Mid-Century submitted evidence showing that part
or all of the water that infiltrated the Tanks was surface water. This shifted the burden on
summary judgment to ABK to demonstrate there is a genuine issue of material fact that it was
not surface water. "Although circumstantial evidence can create a genuine issue for trial, a mere
scintilla of evidence is insufficient to demonstrate the existence of a genuine issue of material
fact. Thus, the slightest doubt as to the facts will not forestall summary judgment." Haight v.
Idaho Dept. Trans., 163 Idaho 383, _ , 414 P.3d 205,209 (2018). The Court correctly
determined that ABK failed to meet this burden to provide sufficient evidence to cast doubt on
the evidence that the water that got into the Tanks was, in whole or in part, surface water from
melting snow. ABK's arguments would permit a jury to speculate and conjecture about whether
there was an "other" no-excluded source of the water. Mid-Century requests the Court deny the
motion to reconsider its well supported decision.
3.

The Policy Language Is Not Ambiguous and Contains a Concurrent Cause
Provision that Overrides an Efficient Cause Analysis

ABK argues that the Court erred by not determining the "efficient cause" of the water
intrusion. See Mem. in Support of Reconsideration, p. 5. According to ABK, the water was not
the efficient proximate cause and thus, coverage cannot be precluded under the Water Exclusion.
Id. ABK contends the efficient cause in this case are the cracked caps, seals, or riser covers since those components were supposed to keep the water out - and that Mid-Century has not
demonstrated those components failed due to faulty maintenance or wear and tear. See Mem. in
Support of Reconsideration, pp. 5-6. However, ABK ignores the clear and unambiguous
language of the insurance policy and the fact that the parties contracted out of the application of
the efficient cause analysis.
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The "efficient proximate cause" analysis considers which of several proximate causes
was the predominant cause. See Alf v. State Farm Fire & Cas. Co., 850 P.2d 1272, 1277 (Utah
1993) (citation omitted) ("[l]n determining whether a loss is within an exception in a policy,
where there is a concurrence of different causes, the efficient cause-the one that sets others in
motion-is the cause to which the loss is to be attributed, though the other causes may follow it,
and operate more immediately in producing the disaster"). However, the efficient cause analysis
is not applicable to the Water Exclusion, since the language of that exclusion clearly and
unambiguously contracts out of the analysis. According to the policy language, Mid-Century
will not pay for "damages caused directly or indirectly" by "surface water" and that "[s]uch loss
or damage is excluded regardless of any other cause or event that contributes concurrently or in
any sequence to the loss." Schart Aff., Ex. B, pp. 9-10. ABK's argument that the defective caps,
seals, or riser covers were the efficient cause of the damage requires the Court to reject the
concurrent cause language in the policy.

If the Court applies the efficient cause analysis in this case, the Court will have to rewrite the insurance policy language and ignore the intent of the parties as manifested in the clear
and unambiguous language. This is contrary to Idaho law. See Lavey v. Regence BlueShield of

Idaho, 139 Idaho 37, 41, 72 P.3d 877, 881 (2003) (holding courts do not have power to rewrite
contracts to make them more fair). Idaho courts must apply the language of insurance contracts
as written according to the plain meaning of the words used. See Farm Bureau Mut. Ins. Co. of

Idaho v. Eisenman, 153 Idaho 549, 552, 286 P.3d 185, 188 (2012) ("In interpreting an insurance
policy, where the policy language is clear and unambiguous, coverage must be determined, as a
matter of law, according to the plain meaning of the words used.") (citation and quotation
omitted). In this case, as the Court has noted, "[i]n the present case, neither party has argued that
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the Policy language is ambiguous." Order, p. 18. So, the Court must interpret the policy
consistent with the plain meaning of the terms.
The Court correctly held that, "[Mid-Century's water exclusion is clear, precise, and
unambiguous, and the Court must apply it as a matter of law to exclude coverage for the damage
caused by the water infiltration." Order, p. 19. According to the plain terms of the Policy, the
Court correctly did not engage in an efficient cause analysis with respect to the Water Exclusion.
ABK's request that the Court ignore the unambiguous language of the insurance policy and
undertake an efficient cause analysis is contrary to Idaho law and must be rejected.

4.

The Melting Snow and Ice Were Caused by a Weather Condition
The Court should not reverse its conclusion that the Weather Conditions exclusion also

applies to the damages from the water that intruded into the Tanks. According to the Policy,
damages caused by "weather conditions [that] contribute in any way with a cause or event
excluded in [Section B. l. of the Policy]" are not covered." Schart Aff., Ex. B, p. 12 of 23,
Section B.3.a.
ABK cannot seriously contend that the water (whether surface, ground, or otherwise) was
not present due to weather conditions. The term "weather condition" is clear and unambiguous
and the plain meaning of the term without question includes snow or other precipitation. As
noted above, when it made a claim against the policy for coverage for the water intrusion
damages, ABK acknowledged the water that got into the Tanks was from melting snow. ABK,
through Mr. Brar, admitted that snow had accumulated and when it melted, the water intrusion
was discovered. Mid-Century has no obligation to present any evidence as to exactly when it
snowed, how much, at what temperature it began to melt, or any other evidence beyond the fact
that it snowed (which is a weather condition) and that the melting snow turned to water, which
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in turn infiltrated the Tanks. Mid-Century has met this obligation. The evidence shows that

ABK has admitted as much. Moreover, ABK has failed to identify any other source of the water
other than melting snow and ice and have not explained how the snow and ice could have
appeared absent a weather event.
Mid-Century requests the Court deny ABK's motion to reconsider the holding that the
Weather Exclusion applies to the loss stemming from the water intrusion into the Tanks.

5.

The Ensuing Loss Provision Does Not Restore Coverage
ABK argues the Weather Conditions exclusion is subject to the ensuing loss provision,

but fails to identify the Covered Cause of Loss that was caused by the weather conditions that
would restore coverage. According to ABK, a "Covered Cause of Loss is any loss that is not
excluded". Mem. in Support of Reconsideration, p. 7. But a "cause" of a loss is not a "loss".
ABK must identify t h e ~ of the loss the weather conditions caused. ABK has not articulated
what the weather conditions caused that would trigger the ensuing loss provision. The weather
condition (snow) led to the accumulation of snow that eventually melted and became surface
water, which in turn infiltrated the Tanks. As noted above and previously held by the Court, the
loss stemming from the surface water intrusion is not a covered loss pursuant to the Water
Exclusion. The ensuing loss provision does not operate to restore coverage - absent evidence of
a covered cause of loss. See generally Defendant's Memorandum in Support of Motion for
Summary Judgment, pp. 11-17. As argued in prior briefing, the ensuing loss provision operates
as follows:
The Policy clearly provides that Mid-Century will not pay
for ensuing loss or damages "caused by or resulting from" weather
conditions or negligent maintenance. However, weather
conditions or negligent maintenance that results in a Covered
Cause of Loss could trigger coverage for any damages caused by
that separate and distinct resulting Covered Cause of Loss . In
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order for ABK to establish coverage, ABK must demonstrate that
the damages (water-tainted gas and loss of income) was not caused
by or resulting from negligent maintenance, wear and tear, water,
or weather conditions; but that the damage was caused by a
separate and distinct Covered Cause of Loss. For example, if
negligent maintenance results in an electrical fire, which is a
Covered Cause of Loss, the damages caused by the fire would be
covered (such as water damage due to sprinklers).

Id., p. 12. There is no evidence of a covered cause of loss that would trigger the ensuing loss
provision. In any event, the ensuing loss provision does not apply to the Water Exclusion.

6.

ABK Does Have a Burden as the Non-Moving Party
ABK takes the position that it "is not required to offer any evidence" in opposition to a

motion for summary judgment, but does not explain the basis for this contention. See Mem. in
Support of Reconsideration, p. 7. The Court has correctly held that Mid-Century has met its
burden as an insurer to demonstrate that two of the exclusions apply to the loss suffered by ABK.
Order, p. In doing so, Mid-Century has shifted the burden to ABK to provide some evidence
that would establish a genuine issue of material fact concerning the cause of the loss. "Once the
moving party establishes the absence of a genuine issue of material fact, the burden shifts to the
non-moving party" to provide specific facts showing there is a genuine issue for trial." Kiebert v.

Goss, 144 Idaho 225,228, 159 P.3d 862, 865 (2007) (citing Hei v. Holzer, 139 Idaho 81, 85, 73
P.3d 94, 98 (2003)); Samuel v. Hepworth, Nungester &Lezamiz, Inc., 134 Idaho 84, 87,996 P.2d
303, 306 (2000); see also Ahluwalia v. Allied Property and Cas. Ins. Co., 2012 WL 2681801
(E.D. Calif. July 6, 2012) ("In resolving a summary judgment motion, the evidence of the
opposing party is to be believed, and all reasonable inferences that may be drawn from the facts
placed before the court must be drawn in favor of the opposing party. Nevertheless, inferences
are not drawn out of the air, and it is the opposing party's obligation to produce a factual
predicate from which the inference may be drawn.") (citation omitted).
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In this case, as in Ahluwalia, the insurer has demonstrated facts to support a finding that
an insured's loss is excluded from coverage based on the evidence in the record and the language
of the insurance policy. Therefore, ABK has the burden of providing the Court with some
evidence upon which the Court can make a reasonable inference that would preclude summary
judgment. Id. While ABK may not have the burden of demonstrating the policy exclusions do
not apply, it does have the burden of providing facts to show there is a question of fact for the
fact-finder to decide. ABK has not pointed to any such facts in the record that would call into
question the evidence demonstrating that water from melting snow on the surface got into the
Tanks. Without any such facts or evidence, the Court correctly held that both the Water
Exclusion and the Weather Conditions Exclusion applied.
ABK contends that it did present evidence that "ground water, not surface water, was the
cause of the loss." Mem. in Support of Reconsideration, p. 6. The evidence ABK cites to is the
statements by Mr. Boyd. As stated above, Mr. Boyd concluded that surface water infiltrated the
Tanks. See Parks Aff., Ex. B, supra, p. 4. Mr. Boyd also stated that the ground water was the
result of run off and excessive thawing. Id. While ABK apparently argues the surface water Mr.
Boyd noted was present changed its nature at some point to become ground water, that is not
enough to escape the application of the Water Exclusion. First, the evidence demonstrates that at
least one source of the water infiltration was surface water. Therefore, the concurrent cause
provision in the policy requires the application of the Water Exclusion if there is more than one
source of the water. Second, the source of the "ground water" was the surface water than oozed
through the ground, as Mr. Boyd characterized the ground water as "below surface run off'. Id.
The below surface run off was caused by the melting snow on the surface (i.e., surface water).
Therefore, the surface water, even under Mr. Boyd's theory, both indirectly (as the surface water
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drained into the ground and then, per Mr. Boyd, potentially into the Tanks) and directly (per
Boyd's admission that surface water entered the Tanks when the area above the fill buckets and
caps was flooded with surface water) caused the water infiltration. The Court correctly held the
statement of Mr. Boyd as to the source of the water that got into the Tanks was not sufficient to
create a genuine issue of fact over whether or not the source of the water was, in part or on
whole, surface water. As argued previously and above, Mr. Boyd's statements confirm that the
source of the water was surface water.

CONCLUSION
The Court properly granted Mid-Century's motion for summary judgment. Mid-Century
has established through expert opinion and undisputed facts that the water that intruded into the
Tanks was surface water. The evidence in the record also establishes that prior to the loss snow
had accumulated and the loss occurred after the snow melted and turned to water. Snow
accumulation and subsequent melting is a weather condition.
Based on the clear and unambiguous language of the Water Exclusion and the Weather
Exclusion, the Court correctly granted Mid-Century's summary judgment motion. Mid-Century
respectfully requests the Court deny ABK's motion for reconsideration.
DATED this

3f

day of July, 2018.
ELAM & BURKE, P.A.
By:

=m~~
Matthew Parks, Of the firm
Attorneys for Defendant
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IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY

8
9

Plaintiff,

10
11
12
13

NO.

ABK, LLC, a limited liability company,

v.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

CV-2017-5916

PLAINTIFF’S REPLY
MEMORANDUM IN SUPPORT OF
MOTION FOR RECONSIDERATION
OF ORDER ON SUMMARY
JUDGMENT

Defendant.

14
15
16
17

COMES NOW plaintiff ABK, LLC, by and through Douglas Dick and Phillabaum Ledlin
Matthews & Sheldon, PLLC, its attorneys, and submits the following reply in support of its Motion
for Reconsideration of the Order on Summary Judgment.

18
19
20
21
22
23
24
25

ANALYSIS
The lynchpin of the Court’s order granting summary judgment is that ABK “failed to raise
more than a scintilla of evidence to dispute the nature and cause of the damages to the underground
storage tanks.” Memorandum Decision, pg. 17. However, ABK did offer such evidence. According
to CDASSE employee, Don Boyd:
After the first round of phase separated fuel was removed and water continued to
enter the system without surface water and the stage one vapor riser lines being
capped off it is a possible combination of below surface runoff water during
excessive thawing and abnormal moisture content in the ground running into the
below grade portion of the Unlead (sic) spill bucket that is not visible to the eye,
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1

Stage 2 vapor manifold of the Unlead and Premium tanks, 3" common vent of the 3
tanks and possible water backed up in the stage 2 vapor line burping water into the
tanks
...

2
3

It is our understanding the Unlead tank settled down and stayed water free coming
to the conclusion that water was entering the tank from below grade of the spill
bucket, 3" vapor line quit burping static water and ground water from run off that had
about run its course.

4
5
6

Decl. of D. Dick, Ex. E, pg. 2.

7

Both the opinions of Mr. Boyd and Timothy Hurley were affected by the fact that water

8

continued to enter the tanks (1) after repairs were made that should have prevented surface water

9

intrusion and (2) when no surface water was present. Thus, there is substantial evidence that ground

10

water, rather than surface water, was the cause of the infiltration. Ground water is not an excluded

11

peril. Therefore, there are disputed facts as to the cause of the loss that rendered summary judgment

12

improper.

13
14

Moreover, there is no actual evidence that surface water entered ABK’s underground storage
tanks.

15

Mid-Century offered a theory of the cause of loss. Mid-Century’s theory is that weather

16

caused snow; that the snow melted into surface water; and that surface water leaked into the UST

17

tanks.1 While Mid-Century may properly present its theory to a jury to be tested, it is not the proper

18

basis for granting summary judgment in light of the conflicting evidence.

19

Contrary to Mid-Century’s assertions, its theory is not supported by expert testimony.

20

Timothy Hurley opined that, if water pooled above the bucket caps, and, if the caps or seals were

21

improperly maintained, then water could enter into the USTs. However, because water continued

22
23
24
25
26

1

Mid-Century’s original theory was that the bucket caps were negligently maintained and that
the surface water would not have entered the USTs if maintenance had been properly performed. The
Court properly determined that there is a question of fact regarding the maintenance of the USTs and
Mid-Century has not requested reconsideration of that ruling.
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1

to enter the USTs after all of the repairs were made, Mr. Hurley’s actual opinion was that the cause

2

of the water intrusions was “unknown.” “Unknown” is not sufficient to prove the applicability of the

3

surface water or weather exclusions.

4

ABK offered evidence that ground water, rather than surface water, was the cause of the loss.

5

As mid-Century points out, Don Boyd initially believed that surface water was the cause of the loss.

6

However, because water continued to enter the USTs after the surface water was gone, and after the

7

repairs to the caps were made, Mr. Boyd concluded that ground water welled up in the sumps and

8

caused the loss.

9

Mid-Century now relies on the hearsay statements of Gurgeet Brar to support its theory.

10

Contrary to Mid-Century’s assertions, Mr. Brar is not ABK’s agent. He is not a member or officer

11

of ABK. Decl. of G. Brar. He is a pharmacist who was living in Ohio at the time of the loss and is

12

the son-in-law of ABK’s owner, Balwinder Raibhatti. He did not observe the weather conditions at

13

the time the tanks were contaminated. Id. He does not know what caused the infiltration of water

14

into the gas tanks. Id.

15

Finally, Mid-Century asserts that the ground water must have, at some point, been surface

16

water and, therefore, surface water contributed to the loss. Mid-Century’s argument is factually

17

unsupported and legally incorrect.

18

ARGUMENT

19

1.

20

The question of proximate cause is one of fact and almost always for the jury. Coombs v.

21

Curnow, 148 Idaho 129, 140, 219 P.3d 453, 464 (2009). Expert opinion testimony is admissible

22

when “the expert is a qualified expert in the field, the evidence will be of assistance to the trier of

23

fact, experts in the particular field would reasonably rely upon the same type of facts relied upon by

24

the expert in forming his opinion, and the probative value of the opinion testimony is not

25

substantially outweighed by its prejudicial effect.” Ryan v. Beisner, 123 Idaho 42, 47, 844 P.2d 24,

Speculation is not evidence of the cause of the water infiltration.

26
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1

29 (Ct. App.1992); see also Idaho R. Evidence 702, 703, & 403. Expert opinion which is speculative

2

or conclusory, is inadmissible.” Ryan, 123 Idaho at 46–47, 844 P.2d at 28–29; see also Idaho R.

3

Evidence 702. Testimony is speculative when it “theoriz[es] about a matter as to which evidence is

4

not sufficient for certain knowledge.” Karlson v. Harris, 140 Idaho 561, 565, 97 P.3d 428, 432

5

(2004).

6
7

Mid-Century’s expert’s opinion is that the cause of the water infiltration is unknown.
Certainly, that is not conclusive evidence that it was caused by surface water.

8

To the contrary, Don Boyd concluded that, because water continued to enter the USTs after

9

any surface water had dissipated and after repairs were made to the cap seals, the cause of the loss

10

was ground water.

11

That latter opinion alone is sufficient to defeat summary judgment.

12

2.

13

Mid-Century acknowledges the general applicability of the efficient proximate cause rule in

14

insurance coverage analysis. Opposition Brief, pg. 9. However, Mid-Century asserts that the rule

15

does not apply here because it “contracted out of the application of the efficient cause analysis.”

Mid-Century cannot circumvent the efficient proximate cause rule.

16

The efficient proximate cause rule is an established insurance law principle that has been

17

adopted by a majority of jurisdictions. Villella v. Pub. Employees Mut. Ins. Co., 106 Wash. 2d 806,

18

815, 725 P.2d 957, 962 (1986); 5 J. APPLEMAN, INSURANCE § 3083, at 311 (1970); 18 R. ANDERSON,

19

COUCH ON INSURANCE § 74:711, at 1020-22 (2d ed. 1983).

20

Insurance companies cannot circumvent the efficient proximate cause rule through creative

21

drafting of exclusionary clauses. Xia v. ProBuilders Specialty Ins. Co., 188 Wash. 2d 171, 184, 400

22

P.3d 1234, 1241 (2017), as modified (Aug. 16, 2017), reconsideration denied (Aug. 17, 2017);

23

Safeco Ins. Co. of Am. v. Hirschmann, 112 Wash. 2d 621, 624, 773 P.2d 413, 414 (1989); Julian v.

24

Hartford Underwriters Ins. Co., 35 Cal. 4th 747, 760, 110 P.3d 903, 911 (2005), as modified (May

25

5, 2005); Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 486, 509 S.E.2d 1, 10 (1998)

26
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1

(“[T]he efficient proximate cause rule is a rule of construction because certain consequences follow

2

from the terms of the contract and from a legal policy applicable to the situation. Insurers cannot

3

circumvent the rule by redefining causation.”) Thus, Mid-Century cannot “contract out” of the rule

4

by creatively drafting policy language that excludes coverage if an excluded cause contributes even

5

minimally to the loss. Julian v. Hartford Underwriters Ins. Co., 35 Cal. 4th 747, 760, 110 P.3d 903,

6

911 (2005), as modified (May 5, 2005) ( “Indeed, the phrase ‘contribute in any way with’ that links

7

weather conditions with earth movement in the present cause seems particularly designed to

8

circumvent the efficient proximate cause doctrine. For like reasons, we disagree with Hartford's

9

implicit argument that an insurer's ability to combine otherwise separate perils into a single peril will

10

invariably render section 530 and the efficient proximate cause doctrine irrelevant.”).

11

Mid-Century’s argument that coverage is excluded if surface water even minutely contributed

12

to the loss violates the efficient proximate cause rule. It is important to note that Mid-Century

13

initially argued that negligent maintenance was the efficient proximate cause. It now abandons that

14

theory based on the Court’s ruling that the surface water exclusion applies.

15

3.

16

Mid-Century asserts that, even if the loss was caused by ground water (which is not excluded

17

under the policy), the ground water could only have manifested from surface water and, therefore,

18

surface water “directly or indirectly” caused the loss. Opposition Brief, pg. 7, fn 1. If this were the

19

case, there would be no reason for Mid-Century’s policy to differentiate between surface water,

20

which is excluded under all circumstances, and ground water, which is excluded only in limited

21

circumstances. Because Mid-Century’s policy excludes all surface water, but only excludes ground

22

water in certain circumstances, it obviously intended to differentiate them.

Ground water is a separate and distinguishable peril from surface ground water.

23

In the insurance context, “surface water” is distinguishable from water that falls from the sky

24

(“rain”) or ground water. Wider v. Heritage Maintenance, Inc., 14 Misc. 3d 963, 969, 827 N.Y.S.

25

2d 837 (2007). The fact that ground water may have at one time originated from water on the surface
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1

does not causally connect surface water to the loss. The Court should look to the character of the

2

water at the time of the loss to determine proximate cause.

3

4.

The ensuing loss provision restores coverage so long as there is covered cause of loss.

4

Mid-Century’s argument that ABK must articulate a cause of loss that is not excluded in

5

order for the ensuing loss clause to apply is mistaken. Water in the tanks is the cause of ABK’s loss.

6

Unless that water in the tanks is an excluded cause of loss, coverage is afforded under Mid-Century’s

7

“all-risk” policy, subject to applicable policy exclusions.

8

According to Mid-Century, “ABK has not articulated what the weather conditions caused that

9

would trigger the ensuing loss provision.” Opposition Brief, pg. 11. This suggests a fundamental

10

misunderstanding of what the ensuing loss provision does.

11

The Weather Conditions exclusion states:

12

Weather Conditions

13
14

Weather Conditions. But this exclusion only applies if weather conditions contribute
in any way with a cause or event excluded in Paragraph 1. above to produce the loss
or damage.

15

The Weather Conditions exclusion is subject to the ensuing loss provision that states:

16

We will not pay for loss or damage caused by or resulting from any of the following
B.3.a through B.3.c. But if an excluded loss that is listed in B.3.a through B.3.c
results in a Covered Cause of Loss, we will pay for the loss or damage caused by that
Covered Cause of Loss.

17
18
19

Thus, Mid-Century has the initial burden of proving that weather was a cause of the loss. It

20

also has the burden to prove that the ensuing loss is excluded under some other exclusion because,

21

under an “all-risk” policy, all perils are covered unless specifically excluded. The ensuing loss

22

provision does not shift the burden of proof to the insured to prove the inapplicability of another

23

exclusion. Assuming that weather contributed to a loss or event, Mid- Century must still prove that

24

the contributed-to event is also excluded.

25
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1

Here, Mid-Century asserts that weather contributed with surface water to cause water

2

infiltration into the USTs. Mid-Century must prove these allegations. While Mid-Century has offered

3

some evidence that the loss may have resulted from surface water, there is also evidence that the loss

4

resulted from ground water, which is not excluded. Don Boyd offered his opinion that the source of

5

the water was ground water. Also, there is strong circumstantial evidence that the water was not

6

surface water because water continued to infiltrate the tanks after there was no surface water and

7

after the repairs were made that should have prohibited surface water infiltration. A jury should

8

decide if Mid-Century has met its burden of proof after weighing all of the evidence.

9

CONCLUSION

10

Because there are disputed factual issues as to the cause of the loss, supported by substantial

11

evidence, summary judgment should not have been granted. ABK respectfully request that its motion

12

for reconsideration be granted and the order granting summary judgment be reversed and denied.

13

RESPECTFULLY SUBMITTED this 6th day of August, 2018.

14

PHILLABAUM, LEDLIN, MATTHEWS
& SHELDON, PLLC

15
/S/ DOUGLAS DICK
Douglas Dick
Attorneys for Plaintiff
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1

CERTIFICATE OF SERVICE

2

I certify that on the 6th day of August, 2018, I electronically filed the foregoing with the Clerk
of the Court using the Odyssey File and Serve System, which will send notification of such filing
to all attorneys of record, including the following:

3
4

Jeffrey A. Thomson
Matthew Parks

jat@elamburke.com
mcp@elamburke.com

5
6

/s/ SHANNAN SHELDON
Shannan Sheldon
Legal Assistant to Douglas Dick

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
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9

ABK, LLC, a limited liability company,
Plaintiff,
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DECLARATION OF GURJEET
BRAR

v.
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NO.

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

13

Defendant.

14
15

GURJEET BRAR declares and states as follows:

16
17
18
19
20
21
22

1.

I am over the age of 18 and have personal knowledge of the facts contained herein.

2.

I am a pharmacist located in Ohio.

2.

I do not know what caused the infiltration of water into the gas tanks.

3.

I did not observe the weather conditions at the time the tanks were contaminated.

4.

I was in Ohio at the time of the loss involving my father-in-law ' s underground storage

5.

I am not a member or officer of ABK, LLC.

tanks .

23
24
25

I declare under penalty of perjury of the state of Idaho that the foregoing is true and correct.
DATED:

August 6, 2018
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,
vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

Case No. CV17-5916
ORDER DENYING MOTION FOR
RECONSIDERATION OF ORDER
ON SUMMARY JUDGMENT AND
ORDER DENYING MOTION TO
STRIKE UNTIMELY PLEADINGS

Defendant.

On August 7, 2018, the parties appeared before the Court on Plaintiff ABK, LLC’s
(“ABK”) Motion for Reconsideration of Order on Summary Judgment (“Motion for
Reconsideration”) and Defendant Mid-Century Insurance Company’s (“Mid-Century”) Motion
to Strike Untimely Pleadings (“Motion to Strike”). For the reasons set forth herein, both motions
are denied.
The Court heard oral arguments and denied both the Motion for Reconsideration and the
Motion to Strike at the hearing. The Court hereby incorporates all findings and rulings made by
the Court at the August 7, 2018, hearing herein as if set forth in full herein. Furthermore, the
Court re-affirms and adopts its findings and holdings set forth in the Court’s Memorandum
Decision and Order on Defendant’s Motion to Strike and Motion for Summary Judgment
(“Order”), filed on June 18, 2018.
I. Motion for Reconsideration
With respect to the Motion for Reconsideration, the Court considered all the pleadings
and filings in the record. The Court considered the Motion for Reconsideration under the same
ORDER DENYING MOTION FOR RECONSIDERATION OF ORDER ON SUMMARY
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standard as Mid-Century’s motion for summary judgment. That standard is set forth in the Order
at pp. 8-9.
No additional evidence was provided by ABK in support of the Motion for
Reconsideration.
a. Surface Water Exclusion
ABK asked the Court to reconsider its holdings that the surface water exclusion and the
weather exclusion barred coverage of ABK’s claim under its insurance policy with Mid-Century.
The Court considered the arguments raised by ABK in the pleadings filed and at oral argument.
The Court declines to reverse its prior finding that the record contains evidence that the damages
at issue in this case were caused, at least in part, by surface water. The Court affirms its finding
that the policy language concerning the surface water exclusion is unambiguous and that ABK
failed to demonstrate a material question of fact that would preclude summary judgment.
The Court considered the applicability of the efficient cause analysis and finds as a matter
of law that the clear and unambiguous language of the insurance policy, specifically the surface
water exclusion, directs the Court to not conduct any efficient cause analysis. The language
reads as follows:
The policy indicates that Mid-Century:
will not pay for loss or damage caused directly or indirectly by any
of the following. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in any
sequence to the loss.
…
g. Water
(1) Flood, surface water, waves, tides, tidal waves, overflow of any
body of water, or their spray, all whether driven by wind or not;
See Order, pp. 4-5 (listing policy exclusion language from the insurance policy).
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The Court reaffirms its holding that, “[Mid-Century’s water exclusion is clear, precise,
and unambiguous, and the Court must apply it as a matter of law to exclude coverage for the
damage caused by the water infiltration.” Order, p. 19. Therefore, the efficient cause analysis is
not applicable to the water exclusion.
b. Weather Conditions Exclusion
The Court considered the arguments raised by ABK with respect to the weather condition
exclusion of the insurance policy in ABK’s Motion for Reconsideration. However, the Court
declines to reverse its prior determination that the weather condition exclusion of the insurance
policy excludes the loss suffered by ABK and affirms its prior holding as set forth in the Order.
See Order, pp. 19-20.
The Court additionally finds that the ensuing loss provision in Section B.3 of the policy
does not restore coverage for damages excluded under the weather condition exclusion because
the Court finds there is no evidence in the record of a separate and distinct covered cause of loss
that would trigger the ensuing loss provision.
II.

Motion to Strike
With respect to the Motion to Strike, the Court finds the pleadings filed by ABK on

August 6, 2018, were timely pursuant to I.R.C.P. 2.2(a)(1)(C) and therefore the Motion to Strike
is denied.
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III.

Conclusion
IT IS HEREBY ORDERED, for the reasons set forth herein and stated on the record by

the Court on August 7, 2018, the Court denies ABK’s Motion for Reconsideration and denies
Mid-Century’s Motion to Strike.
DATED ___________________________________
Signed: 8/31/2018 10:19 AM

__________________________________________
Honorable Cynthia K.C. Meyer
Kootenai County District Judge
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CERTIFICATE OF SERVICE
September 5, 2018
I HEREBY CERTIFY that on _________________________,
I caused a true and correct
copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201
doug@spokelaw.com

_____ U.S. Mail
_____ Hand Delivery
_____ Federal Express
_____ Via Facsimile – (509) 625-1909
_____
x iCourt

Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701
jat@elamburke.com
mcp@elamburke.com

_____ U.S. Mail
_____ Hand Delivery
_____ Federal Express
_____ Via Facsimile – (208) 384-5844
_____
x iCourt

__________________________________________
Deputy Clerk

4822-6594-3920, v. 3
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Electronically Filed
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Douglas Dick
Phillabaum, Ledlin, Matthews & Sheldon
1235 North Post Street, Suite 100
Spokane, Washington 99201
509-838-6055
509-625-1909

IN THE FIRST JUDICIAL DISTRICT COURT OF IDAHO
IN AND FOR KOOTENAI COUNTY
ABK, LLC, a limited liability company,
Plaintiff/Appellant,

NO.

CV-2017-5916

Supreme Court Docket No. _ __

I

V.

NOTICE OF APPEAL
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
D efendant/Res ondent.

TO: THE ABOVE-NAMED RESPONDENT, MID-CENTURY INSURANCE COMPANY, THEIR
ATTORNEYMATTHEWPARKS,ELAM&BURKE,P.A.,251EASTFRONTSTREET,SUITE
300, P.O. BOX 1539, BOISE, IDAHO 83701
AND TO: THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE HEREBY GIVEN THAT:
1.

The above-named Appellant, ABK, LLC, appeals against the above-named Respondent to

the Idaho Supreme Court from the Memorandum Decision and Order on Defendant's Motion to
Strike and Motion for Summary Judgment entered June 18, 2018; Judgment entered June 26, 2018;
and Order Denying Motion for Reconsideration entered September 5, 2018, in the above-entitled
NOTICE OF APPEAL - 1
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action, the Honorable Cynthia Meyer presiding. A copy of the Judgment and Orders being appealed
are attached to this notice.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the Judgment and Orders

described in Paragraph 1 are appealable orders under and pursuant to Idaho appellate Rule (I.A.R.)
1 l(a)(l).

3.

A preliminary statement of the issues on appeal, which the appellant then intends to assert

in the appeal, provided any such list of issues on appeal shall not prevent the appellant from asserting
other issues on appeal, is/are:
Whether the District Court properly determined that there were no disputed facts

a.

regarding the cause of the loss.
Whether Defendant met its burden of proving the loss was caused by an excluded

b.

peril under the insurance policy.
c.

Whether the record shows evidence of an alternative, covered cause of loss.

d.

Whether the District Court committed error by finding the "weather" exclusion

excludes coverage for Plaintiff's loss.
Whether the District Court failed to apply the ensuing loss provision which provides

e.

coverage for Plaintiff's damages.
f.

Whether the District Court erred in determining that the efficient proximate cause rule

is inapplicable.
4.

There is no portion of the record that is sealed.

5.

Reporter's Transcript. The appellant is not requesting a transcript at this time.
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6.

Clerk's Record. The appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under I.AR. 28:
a.

Defendant's Motion for Summary Judgment filed March 13, 2018;

b.

Defendant's Memorandum in Support of Summary Judgment filed March 13, 2018;

c.

Affidavit of Matthew Parks in Support of Summary Judgment filed March 13, 2018;

d.

Affidavit of Cynthia Sc hart in Support of Summary Judgment filed March 13, 2018;

e.

Affidavit of Timothy Hurley in Support of Summary Judgment filed March 13, 2018;

f.

Plaintiff's Response in Opposition to Summary Judgment filed April 17, 2018;

g.

Declaration of Douglas Dick filed April 17, 2018;

h.

Declaration of Ben Thomas filed April 17, 2018;

1.

Defendant's Reply Memorandum In Support of Motion for Summary Judgment filed

April 24, 2018;
J.

Memorandum Decision and Order On Defendant's Motion to Strike and Motion for

Summary Judgment filed June 18, 2018;
k.

Plaintiff's Motion for Reconsideration filed June 22, 2018;

1.

Plaintiff's Memorandum in Support of Motion for Reconsideration filed June 22,

m.

Defendant's Opposition to Motion for Reconsideration filed July 21, 2018;

n.

Plaintiff's Reply Memorandum in Support of Motion for Reconsideration of Order

2018;

on Summary Judgment filed August 6, 2018;
o.

Declaration of Gurjeet Brar filed August 6, 2018;
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p.

Order Denying Motion for Reconsideration of Order on Summary Judgment and

Order Denying Motion to Strike Untimely Pleadings.
7.

The appellant is not requesting any documents, charts, or pictures offered as exhibits to be

copies and sent to the Supreme Court, OTHER THAN those exhibits attached to the documents
requested in paragraph 6 above.
8.

I certify:
a.

That a copy of this Notice of Appeal has not been served on any court reporter as

appellant is not requesting a transcript;
b.

That there is no estimated fee for preparation of the reporter's transcript because

appellant is not requesting a transcript;
c.

That the estimated fee for preparation of the clerk's record has been paid;

d.

That the appellate filing fee has been paid;

e.

That service has been made upon all parties required to be served pursuant to I.AR

20.
DATED:

October 10, 2018
PHILLABAUM, LEDLIN, MATTHEWS
& SHELDON, PLLC
ISi DOUGLAS DICK
Douglas Dick
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I certify that on the 10th day of October, 2018, I electronically filed the foregoing with the
Clerk of the Court using the Odyssey File and Serve System, which will send notification of such
filing to all attorneys of record, including the following:
Jeffrey A. Thomson
Matthew Parks

jat@elamburke.com
mcp@elambu rke. com

Isl SHANNAN SHELDON
Shannan Sheldon
Legal Assistant to Douglas Dick
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APPENDIX

1.

Memorandum Decision and Order On Defendant's Motion to Strike and Motion for

Summary Judgment filed June 18, 2018
2.

Judgment filed June 26, 2018

3.

Order Denying Motion for Reconsideration of Order on Summary Judgment and

Order Denying Motion to Strike Untimely Pleadings.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
ABK, LLC, a limited liability company,
Plaintiff,

CASE NO. CV-2017-5916
MEMORANDUM DECISION
AND ORDER ON DEFENDANT'S
MOTION TO STRIKE AND
MOTION FOR SUMMARY
JUDGMENT

V.

MID-CENTURY INSURANCE
COMPANY, a foreign insurer
Defendant.

INTRODUCTION

Defendant Mid-Century Insurance Company filed a Motion for Summary Judgment on
March 13, 2018, seeking dismissal of Plaintiff ABK, LLC's breach of contract and bad faith
claims. Defendant's Motion for Summary Judgment came on for hearing before the Honorable
Judge Cynthia K.C. Meyer on May 1, 2018. Defendant was represented by Matthew Parks of
ELAM & BURKE, P.A. Plaintiff was represented by Douglas Dick of Phillabaurn Ledlin
Matthews & Sheldon, PLLC. At the hearing on Defendant's Motion for Summary Judgment,
Defendant moved to strike the email from Don Brady included in the Declaration of Douglas
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Dick. For the reasons discussed below, Defendant's Motion to Strike is denied. and Defendant's
Motion for Summary Judgment is granted.
FACTUAL AND PROCEDURAL HISTORY
The following facts are not disputed in this case. On January 18, 2017, Plaintiff
discovered water infiltration in its unleaded and premium unleaded gas tanks. The water
infiltration was discovered when snow began to melt following the "heavy snow" the night
before. Affidavit of Cynthia Schart, at Ex. A. Plaintiff contacted Coeur d'Alene Service Station
Equipment, Inc., the company which regularly serviced its underground storage tanks, to
''troubleshoot the water infiltration problem." Id.
Don Boyd of Coeur d'Alene Service Station Equipment, Inc., (CDASSE) noted the
following issues with the underground storage tanks (USTs):
•

Unlead and Premium tanks had grade level stage one vapor adaptors and caps
with ice packed around them and did not appear to have been in use for some time

•

Premium spill bucket has a ripped containment towards the top and had standing
water/fuel above the plunger.

•

Unlead spill bucket had no liquid in it, threads were cracked, the riser nipple to
the fill adaptor wiggled, was loose and the plunger did not appear to hold liquid.

•

There is a 12" access manhole to the stage 2 vapor recovery 3" trunk line next to
dispenser 1&2 that did not have a cap on it.

Declaration of Douglas Dick, at Ex. E.

On January 19, 2017, "the ATG probe manholes on each UST were full of ice and
water." Schart Affidavit, at Ex. A. "CDASSE replaced the seal caps located on the top of the riser
for the AGT probe on the diesel and premium unleaded USTs." Id. On January 20, 2017,
CDASSE discovered that "the vapor recovery manholes were fu11 of ice," and "[t]he seal cap on
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the regular unleaded vapor recovery riser was cracked and the plunger on the vapor adapter was
not sealing." Id. On January 23, 2017, CDASSE noted that water infiltration was still affecting
the unleaded and premium unleaded USTs. The following day, January 24, 2017, CDASSE
conducted a "purge" of the contaminated gasoline, removed the old vapor recovery adapters
from the USTs and "installed new cap seals on the risers." Id. CDASSE noted that both the
unleaded and premium unleaded USTs contained spill bucket drain plugs that needed to be
replaced. Id On January 25, 2017, CDASSE "discovered that the regular unleaded and premium
unleaded UST contained phase separated gasoline product." Id. Following the CDASSE repairs,
"[tJhe integrity of the regular leaded and premium unleaded UST systems [were] confirmed to be
tight with no reported leaks that would enable water intrusion and resulting phase separation." Id
However, the USTs continued to have problems with water infiltration. Plaintiff reported another
instance of water infiltration on February IO, 2017 and on February 17, 2017. The USTs were
not returned to service until February 17, 2017.
Plaintiff's gas station was insured under Mid-Century's Business Owners Special
Property, Policy No. 0605127565. Affidavit of Cynthia Schart, at 2. Plaintiff submitted a claim
for the cost of repairing the USTs and for loss of business during the time the USTs were
undergoing repairs. Defendant hired Envista Forensics to conduct a "desk review" of Plaintiffs
claim to assist Mid-Century in determining whether there was coverage under the Policy. The
Envista report explained that "[w]ater can infiltrate the USTs if standing water was puddling
above the manholes (fill buckets, vapor risers and ATG probe risers) when the seals on the fill
buckets, drain plugs and vapor adaptors are in disrepair." Id. at Ex. A. The report explained that
"[tJhe ability for water to intrude past the seals is a maintenance issue." Id. The report
acknowledged that ..the precise reason that phase separation was detected after CDASSE
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performed the product line cleaning on January 24th is not known at this time." Id Envista's
professional opinion was "multiple maintenance related issues with the regular unleaded and
premium unleaded riser cap seals and vapor adaptors could permit water intrusion into the
USTs." Id. Envista Forensics submitted its report to Defendant on February 20, 2017. Id.
On February 22, 2017, Defendant issued a claim outcome letter denying coverage of
Plaintiffs claim. Defendant denied coverage for Plaintiff's claim because their "investigation
found that maintenance issues caused this loss." Affidavit of Cynthia Scharf, at Ex. A. The denial
letter cited to the Envista Forensics report's conclusion that "multiple maintenance related issues
with the regular unleaded and premium unleaded riser cap seals and vapor adapters that could
permit water intrusion into the USTs." Id The denial letter explained ''there is no coverage for
any costs related to this loss due to policy language which excludes loss or damage caused by or
resulting from wear and tear or faulty or inadequate maintenance." Id. The denial letter also
explained that "[e]ven though only parts of your policy are mentioned and quoted in this letter,
additional portions may apply. If they are found to be relevant and applicable they will be
applied." Id.
The denial letter included the following relevant sections of Plaintiff's Policy:
3.

Covered Cause of Loss
Risks Of Direct Physical Loss unless the loss is:
a.

Excluded in Section B., Exclusions; or

***
B. Exclusions
1. We will not pay for loss or damage caused
directly or indirectly by any of the following.
Such loss or damage is excluded regardless of
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any other cause or event that contributes
concurrently or in any sequence to the loss.

***
g. Water
(1)

Flood, surface water, waves, tides,
tidal waves, overflow of any body of
water, or their spray, all whether
driven by wind or not;

(3)

Water that backs up or overflows
from a sewer, drain or sump; or

(4)

Water under the ground surface
pressing on, or flowing or seeping
through:

***

(a) Foundations,walls, floors,
or paved surfaces;
(b) Basements, whether paved
or not; or

(c) Doors, windows or other
openings.

***
2. We will not pay for loss or damage caused by or
resulting from the following:

k. Other Types of Loss
(1)

Wear and tear;

(2)

Rust, corrosion, fungus, decay,
deterioration, hidden or latent
defect or any quality in property
that causes it to damage or destroy
itself;

(4)

Settling, cracking, shrinking or
Expansion;

***
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•••
3. We will not pay for loss or damage caused by or
resulting from any of the following B.3.a.
through B.3.c. But if an excluded cause of loss
that is listed in B.3.a. through B.3.c. results in a
Covered Cause of Loss, we will pay for the loss
or damage caused by that Covered Cause of
Loss.

c. Negligent Work
Faulty, inadequate or defective:

***
(2)

Design, specifications,
workmanship,
repair, construction, renovation,
remodeling, grading, compaction;

(3)

Materials used in repair,
construction, renovation or
remodeling; or

(4)

Maintenance; of part of all of any
property on or off the described
premises.

Affidavit ofCynthia Schart, at Ex. A.
Section B subsection 3 also excludes coverage based on "weather conditions." Id. Under
that exclusion:
a. Weather Conditions
Weather conditions. But this exclusion only applies if weather
conditions contribute in any way with a cause or event
excluded in Paragraph 1. above to produce the loss or damage.

Id. Paragraph 1 states: "We will not pay for loss or damage caused directly or indirectly by any
of the following. Such loss or damage is excluded regardless of any other cause or event that
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contributes concurrently or in any sequence to the loss." Id. The exclusions listed in Paragraph 1
include: (a) Ordinance or Law, (b) Earth Movement, (c) Governmental Action, (d) Nuclear
Hazard, (e) Power Failure, (f) War and Military Action, and (g) Water. Id.
On August 2, 2017, Plaintiff filed a Complaint against Defendant for breach of contract
and bad faith. On April 17, 2018, Plaintiff filed a Response in Opposition to Defendant's Motion
for Summary Judgment. On April 24, 2018, Defendant filed a Reply Memorandum in Support of
Motion for Summary Judgment. On April 17, 2018, Plaintiff filed a Response in Opposition to
Defendant's Motion for Summary Judgment. A hearing on Defendant's motion was held on May
1, 2018. At the hearing on summary judgment, Defendant moved to strike Exhibit E from the
Declaration of Douglas Dick because it contained opinions from Don Boyd, who had not been
disclosed by the Plaintiff as an expert witness.
STANDARD OF REVIEW

"The admissibility of evidence contained in affidavits and depositions in support of or in
opposition to a motion for summary judgment is a threshold matter to be addressed before
applying the liberal construction and reasonable inferences rule to determine whether the
evidence creates a genuine issue of material fact for trial." Fragnel/a v. Petrovich, 153 Idaho
266,271,281 P.3d 103, 108 (2012). The reviewing court "applies an abuse of discretion standard
when reviewing a trial court's determination of the admissibility of testimony offered in
connection with a motion for summary judgment." Id (quoting Gem State Ins. Co. v. Hutchison,
145 Idaho 10, 13, 175 P.3d 172, 175 (2007)). "A trial court does not abuse its discretion ifit (l)
correctly perceives the issue as discretionary, (2) acts within the bounds of discretion and applies
the correct legal standards, and (3) reaches the decision through an exercise of reason." Id.
(quoting O'Connor v. Harger Constr., Inc. , 145 Idaho 904, 909, 188 P.3d 846, 851 (2008)).
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Summary judgment is appropriate "if the pleadings, affidavits, and discovery documents
on file with the court . . . demonstrate no material issue of fact such that the moving party is
entitled to a judgment as a matter of law." Brewer v. Washington RSA No. 8 Ltd. Partnership,
145 Idaho 735, 738, 184 P.3d 860,863 (2008) (quoting Badell v. Beeks, 115 Idaho 101, 102, 765
P.2d 126, 127 (1988) (citing l.R.C.P. 56(a)). The burden of proof is on the moving party to
demonstrate the absence of a genuine issue of material fact. Rouse v. Household Finance Corp.,
144 Idaho 68, 70, 156 P.3d 569, 571 (2007) (citing Evans v. Griswold, 129 Idaho 902, 905, 935
P.2d 165, 168 (1997)). "Once the moving party establishes the absence of a genuine issue of
material fact, the burden shifts to the non-moving party" to provide specific facts showing there
is a genuine issue for trial. Kiebert v. Goss, 144 Idaho 225,228, 159 P.3d 862,865 (2007) (citing

Hei v. Holzer, 139 Idaho 81, 85, 73 P.3d 94, 98 (2003)); Samuel v. Hepworth, Nungester &
Lezamiz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000). In construing the facts, the court
must draw all reasonable factual inferences in favor of the non-moving party. Mackay v. Four

Rivers Packing Co., 145 Idaho 408, 410, 179 P.3d 1064, 1066 (2008). A motion for summary
judgment will not be granted where there are unresolved issues of material fact. McKinley v.

Fanning, 100 Idaho 189, 190, 595 P.2d 1084, 1086 (1979). If reasonable people can reach
different conclusions as to the facts, then the motion must be denied. Ashby v. Hubbard, I 00
Idaho 67,593 P.2d 402 (1979).
The non-moving party's case must be anchored in something more than speculation; a
mere scintilla of evidence is not enough to create a genuine issue. Zimmerman v. Volkswagon of

America, Inc., 128 Idaho 851, 854, 920 P.2d 67, 69 (1996). The non-moving party may not
simply rely upon mere allegations in the pleadings, but must set forth in affidavits specific facts
showing there is a genuine issue for trial. I.R.C.P. 56(c); see Rhodehouse v. Stutts, 125 Idaho
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208, 211, 868 P.2d 1224, 1227 (1994). "[l]f the nonrnoving party fails to provide a sufficient
showing to establish the essential elements of his or her case, judgment shall be granted to the
moving party." Porter v. Bassett, 146 Idaho 399, 403, 195 P.3d 1212, 1216 (2008) (citing
Atwood v. Smith, 143 Idaho 110, 113, 138 P.3d 310, 313 (2006)).

DISCUSSION
I.

DON BOYD'S EMAIL DOES NOT WARRANT EXCLUSION UNDER
IDAHO RULE OF CIVIL PROCEDURE 26 BECAUSE DON BOYD MAY
BE CONSIDERED A NON-RETAINED EXPERT UNDER RULE
26(4)(A)(ii).

Generally, "[a] party must disclose to the other parties by answer to interrogatory, or if
required by court order, the identity of any witness it expects to ask to present evidence under
Rule 702, 703, and 705, Idaho Rules of Evidence." I.R.C.P. 26(4)(A). "Rule 26 of the ldaho
rules, like its federal analogue, was designed to promote candor and fairness in the pre-trial
discovery process." Zylstra v. State, 157 Idaho 457, 466, 337 P.3d 616, 625 (2014). "The
decision 'to exclude undisclosed expert testimony pursuant to I.R.C.P. 26(e)(4) is committed to
the sound discretion of the trial court."' City of Meridian v. Petra, Inc., 154 Idaho 425, 453, 299
P.3d 232, 260 (2013) (quoting Schmechel v. Dille, 148 Idaho 176, 180, 219 P.3d l 192, 1196
(2009)). "Concerns are heightened when expert testimony is involved." Id. "Typically. failure to
meet the requirements of Rule 26 results in exclusion of the proffered evidence." Zylstra, 157
Idaho at 466, 337 P.3d at 625.
Required disclosures for non-retained expert witnesses are governed by Idaho Rule of
Civil Procedure 26(4)(A)(ii). Rule 26(4)(A)(ii) defines non-retained expert witnesses as
"individuals with knowledge of relevant facts not acquired in preparation for trial and who have
not been retained or specifically employed to provide expert testimony in the case." I.R.C.P. 26.
The party who intends to present evidence or testimony from the non-retained expert must
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disclose "a statement of the subject matter on which the witness is expected to present evidence
under Rule 702, 703, and 705, Idaho Rules of Evidence and ... a summary of the facts and
opinions to which the witness is expected to testify." Id.
Defendant seeks exclusion of portions of Don Boyd's email which contain opinions as to
the source or cause of the water infiltration. Defendant argues that Don Boyd has not been
properly or timely disclosed as an expert witness, and that the Court should exclude Mr. Boyd's
opinions on that basis. Plaintiff argues that Defendant's Motion to Strike should be denied
because Defendant relies on Don Boyd's email in its Reply Memorandum. Although Plaintiff did
not make this argument at the hearing on Defendant's Motion, it appears to the Court that Don
Boyd qualifies as a non-retained expert. Don Boyd qualifies as a non-retained expert under Idaho
Rule 26(4)(A)(ii) because he is an individual with knowledge ofrelevant facts he acquired not in
preparation for trial, but in the course of inspecting and repairing the gas tanks.
Plaintifrs failure to disclose Mr. Boyd at this point in the litigation does not constitute a
discovery violation, unless in written discovery Defendant has asked for identification of
witnesses and Mr. Boyd was not disclosed. The pretrial scheduling order deadline for the
Plaintiffs disclosure of non-retained experts and other witnesses is two weeks before trial, or
August 13, 2018. Notice of Trial and Pretrial Conference Setting and Pretrial Order, at 2. Thus,
the opinion statements contained in Don Boyd's email do not warrant exclusion as a sanction
because Plaintiff has not committed a discovery violation.
Further, Defendant is not prejudiced by the admission of Don Boyd's email to the extent
that it contains "undisclosed opinions." Don Boyd's email was referenced by Defendant in
Defendant's ovm Reply Memorandum. See Defendant's Reply Memorandum, at 2, 5, and 9.
Specifically, Defendant cited to the fact section to support Defendant's contention that the seal
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caps and vapor risers were inadequately maintained. Id. Even if Defendant referenced the Fact
section of Don Boyd's email, Defendant was aware of the opinion sections of the email as well.
Further, Defendant's expert, Timothy Hurley, contacted Don Boyd during his desk review of
Plaintiffs claim and Mr. Boyd provided Mr. Hurley with invoices from CDASSE to use in Mr.
Hurley's report. Affidavit of Timothy Hurley, at Ex. B. During oral argument on Defendant's
Motion to Strike and on Defendant's Motion for Summary Judgment, Defendant did cite to Don
Boyd's opinion as to the source of water infiltration. Because both parties relied on the Don
Boyd email to support their positions, Defendant was not unaware of the content of the Don
Boyd email, and the deadline for disclosure of non-retained experts has yet to expire, the Court
declines to strike the "opinion,' portions of the Don Boyd email.
II.

PLAINTIFF RAISED A GENUINE ISSUE OF MATERIAL FACT AS TO
WHETHER THE GAS TANKS WERE INADEQUATELY MAINTAINED.

Defendant argues that summary judgment is appropriate in this case because there are no
genuine issues of material fact which prevents the Court from deciding Plaintiff's breach of
contract and bad faith insurance claims as a matter of law. Specifically, Defendant argues that
Plaintiff has not raised questions of fact with respect to Defendant's claim for lack of coverage
under the surface and/or ground water exclusions in the Policy or Defendant's alternate claim
that coverage is barred under the weather exception. Thus, Defendant argues, Plaintiff has failed
to make a prima facie case for either breach of contract or a bad faith insurance claim. Defendant
argues that it is entitled to summary judgment as a matter of law on both claims.
Plaintiff has established more than a scintilla of evidence that there is a genuine issue of
fact as to whether Plaintiffs claims are excluded under the inadequate maintenance clause
contained in Section B. Plaintiff cites to the fact that the USTs were regularly serviced by
CDASSE prior to the water infiltration, and were inspected by the Idaho Department of
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Environmental Quality (DEQ) seven months before the water infiltration. Declaration of

Douglas Dick, at Exs. B & C. During the DEQ inspection, no problems were noted with respect
to the USTs; Plaintiff did not pass inspection due to a failure to retain and maintain adequate
records. Id. at Ex. B. Plaintiff also notes that at the time of the water infiltration and subsequent
claim, regulations related to the maintenance of seal caps, risers, and spill buckets were very
limited. Declaration of Ben Thomas, at Ex. B. "(T]he only state or federal rule at this time is the
requirement that the spill bucket should be present around the fill riser." Id. "The rules do not
specify that spill buckets should be inspected or maintained, or who should perform inspection
and cleaning duties or how often, or even how to document any maintenance was done." Id.
Further, "[m]aintenance of the release detection equipment as of today is limited to checking the
tank monitor inside the office and not the tank top. And maintenance of the spill bucket is not

required at all." Id. Plaintiff's expert opined that "an allegation of faulty or improper UST
maintenance is not based on any UST rule or regulation at the time the incident occurred," and
"[a]s far as any legal obligation, there was little if anything that could have been done following
current rules." Id. The Court detennines based on the above that there is a genuine issue of fact
as to whether Plaintiff inadequately maintained the US Ts.
Defendant has not established an absence of issues of material fact as to the inadequate
maintenance exclusion given that Defendant acknowledged there were no state regulations in
pJace at the time of Plaintiff's claim related to maintenance of spill buckets, seals, or caps on
USTs. Defendant argues that it has established inadequate maintenance based on Plaintiff's
failure to hew to the "industry standard" for UST maintenance, and Plaintifrs alleged failure to
comply with the voluntary guidelines established in the Idaho TankHelper Management Plan of
which Plaintiff is a participant. Defendant's Reply Memorandum, at 7. However, Defendant
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presented no evidence in the affidavits attached to its motion as to what constitutes the "industry
standard" for maintenance in this case. Defendant also cited to recent regulations requiring a
check of spill buckets and fill pipes every 30 days, and an annual check of containment sumps as
evidence of PlaintifPs failure to adequately maintain the US Ts. Id; Declaration of Ben Thomas.
at

Ex.

B

(citing

http://www.deq.idaho.gov/media/601771 3'.Yncw-underground-petrole um-

storage-tank-regulations-bro chure.pdt). However, the new regulations were not approved until
March 2017, months after the water infiltration in this case. Further, gas stations do not have to
be in compliance with the new regulations until October 13, 2018. Id.
Thus, the Court determines that there is a genuine issue of material fact as to whether
Plaintiff inadequately maintained the USTs.

III.

THERE IS A GENUINE ISSUE OF MATERIAL FACT AS TO WHETHER
PLAINTIFF'S DAMAGES FALL UNDER THE "WEAR AND TEAR"
EXCEPTION.

The Policy excludes damage for "wear and tear" as follows: "We will not pay for loss or
damage caused by or resulting from the following . . . (1) Wear and tear." Affidavit of Cynthia
Schart. at Ex. B. The Policy itself does not define "wear and tear." Id Black's Law Dictionary

defines "wear and tear" as follows:
Deterioration caused by ordinary use; the depreciation of property
resulting from its reasonable use <the tenant is not liable for
normal wear and tear to the leased premises> -- Also termed
ordinary wear and tear; fair wear and tear; natural wear and tear.
'"Fair wear' is the deterioration caused by the reasonable
use of the premises; 'fair tear' is the deterioration caused by
the ordinary operation of natural forces.
Wear and tear, BLACK'S LAW DICTIONARY (10th ed. 2014) (quoting Peter Butt, Land Law 256
(2d ed. 1988).

MEMORANDUM DECISION AND ORDER ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT--13

Page 361

Plaintiff argues that Defendant "has not proven that there was wear or tear, nor that wear
or tear caused the loss." Plaintiff's Response in Opposition to Motion for Summary Judgment, at
10. Plaintiff's affidavits raise a genuine issue of fact as to whether the damage to the ATG
probes, vapor recovery risers, seals, and caps were due to "wear and tear" as defined in the
Policy. Specifically, Plaintiff's CDASSE invoices which show regular servicing of the
underground storage tanks do not indicate wear and tear to the ATG probes, spill buckets, and
vapor risers. CDASSE invoices show that the last water infiltration occurred in 2014, when
CDASSE changed the filters and installed new caps on the regular unleaded tank. Affidavit of
Matthew C. Parks in Support of Defendant's Motion for Summary Judgment, at Ex. A. A filter

was changed on pumps "# 1 I /12" in 20 I 5. Declaration of Douglas Dick, at Ex. C. Subsequent
invoices from CDASSE, supplied by Plaintiff, did not show problems with the caps, risers, seals,
or spill buckets until January of 2017. Id.
Defendant's evidence with respect to "wear and tear" mirrors the evidence presented to
show negligent maintenance. As a preliminary matter, it is worth noting that the underground
storage tanks themselves date back to 1983. The CDASSE invoices indicate that, at the time of
the water infiltration, the "fill bucket [was] broken and fill riser cannot be tightened any further.
Both reg and unlead fill bucket are broken and need to be replaced." Affidavit of Timothy Hurley,
at Ex. C. Don Boyd's email also noted that the "[p]remium spill bucket has a ripped containment
towards the top," and the unleaded spill bucket was cracked and the "plunger did not appear to
hold liquid." Declaration of Douglas Dick, at Ex. E. Defendant relies on Mr. Hurley's opinion
that "[w]ater can infiltrate the USTs if ... the seals on the fill bucket caps, drain plugs and vapor
adaptors are in disrepair." Affidavit of Timothy Hurley, at Ex. B. However, Defendant has not
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established an absence of disputed fact as to whether the damage to caps and seals was due to
"wear and tear."

IV.

PLAINTIFF HAS FAILED TO RAISE A GENUINE ISSUE OF
MATERIAL FACT AS TO THE SOURCE OF THE WATER
INFILTRATION.

Generally, "a mere scintilla of evidence or merely casting a slight doubt of the facts will
not defeat summary judgment." Fragnella v. Petrovich, 153 Idaho 266, 271, 281 P.3d 103, 108
(2012) (internal citation omitted). "[T]he nonrnoving party cannot rely on mere speculation."
Bollinger v. Fall River Rural Electric Cooperative, Inc., 152 Idaho 632, 637, 272 P.3d 1263,
1268 (20 l 2). "If the evidence is merely colorable . . . or is not significantly probative . . .
summary judgment may be granted." Anderson v. liberty Lobby, Inc., 477 U.S. 242, 249-250
(1986) (internal citations omitted). In other words, "the mere existence of some alleged factual
dispute between the parties will not defeat an otherwise properly supported motion for summary
judgment." Id at 247. "[T]o create a genuine issue, there must be evidence upon which a jury
may rely." Fragnella, 153 Idaho at 271,281 P.3d at 108.
Courts in other jurisdictions have held that summary judgment was appropriate to
determine whether a plaintiff's insurance claim for damage due to water infiltration of his
underground storage tanks was excluded from coverage when plaintiff did not "offer any
alternative theory as to the nature and cause of the damage." Ahluwalia v. Allied Property and
Casualty Insurance Company, No. 2:10-cv-00712-MCE-JFM, 2012 WL 2681801, at *4 (E.D.
Cal. July 6, 2012) (unpublished). The plaintiff in Ahluwalia argued there were "discrepancies
and inaccuracies in Defendants' testimony, reports, and filings that constitute material issues of
fact and preclude summary judgment." Id. at *4. However, he failed to present evidence that the
damage was caused by a covered risk or another source. Id. at *7. The Ahluwalia court held there
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was no disputed issue of material fact when plaintiff presented "no persuasive evidence that the
damage to the underground tanks was sustained as a result of rainfall, and not the accumulation
of water either on the surface or under the ground that penetrated the tanks." Id. at *7.
Neither party disputes that the damage to the USTs was caused by water. See Plaintiff's

Response in Opposition to Motion for Summary Judgment, at 8 ("The loss in this case (gas
contamination) was caused by water, not allegedly faulty maintenance."); Defendant's Motion

for Summary Judgment, at 10. Plaintiff herein argues that there is a genuine issue of material
fact as to the source of the water because Defendant has "not offered any opinion or evidence
regarding the source of the water." Plaintiff's Response in Opposition to Motion for Summary

Judgment, at 9. However, it appears to the Court that Defendant has offered evidence that the
source of the water infiltration was melting snow and ice as a result of the "heavy snow" on
January 18, 2018. Specifically, Defendant's affidavits show that Plaintiff "stated that they had
accumulated a lot of snow prior to January 18 th and the fugitive water/phase separation was
detected when the snow started to melt." Affidavit of Timothy Hurley, at Ex. B. Plaintiffs claim
to the insurance company was that "melting snow got into the gas tank" at its gas station.

Affidavit of Cynthia Schart, at Ex. A. Invoices from CDASSE revealed that the vapor recovery
riser lids were "cracked and packed full of ice," and that "[w]ater is definitely gaining access to
the tank through this entry point." Affidavit of Timothy Hurley, at Ex. C. Mr. Hurley opined that
"[w]ater can infiltrate the USTs if standing water was puddling above the manholes (fill buckets,
vapor risers and ATG probe risers) when the seals on the fill bucket caps, drain plugs and vapor
adaptors are in disrepair." Id. at Ex. B. Don Boyd also noted that "[i]t is assumed water entered
the Unlead and Premium tanks when the area over the fill buckets, stage one vapor caps and
ATG caps was flooded with surface water." Affidavit of Matthew C. Parks in Support of
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Defendant's Motion for Summary Judgment, at Ex. B. Thus, the Court notes that there is
evidence in the record that the water infiltration was caused by melting snow and ice.
Plaintiff argues that the cause of the water infiltration is unknown, based on Timothy
Hurley's statement that ''the precise reason that phase separation was detected after CDASSE
performed the product line cleaning on January 24 th is not known at this time." Affidavit of

Timothy Hurley, at Ex. B; Plaintiff's Response in Opposition to Motion for Summary Judgment,
Disputed Facts, at 2. Plaintiff argues that the water exception does not apply because Defendant
has failed to show that the damage was caused by surface or ground water. Plaintiff's Response

in Opposition to Motion for Summary Judgment, at 10. However, Plaintiff has failed to present
any evidence or alternate theory as to the source of the water infiltration. Plaintiff has failed to
raise more than a scintilla of evidence to dispute the nature and cause of the damage to the
underground storage tanks. Thus, Plaintiff has failed to raise a genuine issue of material fact as to
the source of the water infiltration which would prevent summary judgment under Ahluwalia.
V.

PLAINTIFF'S DAMAGES CLAIM IS BARRED BY THE "SURFACE
WATER" EXCLUSION.

Generally, "[t]his Court construes insurance contracts in a light most favorable to the
insured and in a manner which will provide full coverage for the indicated risks rather than to
narrow its protection." Cascade Auto Glass, Inc. v. Idaho Farm Bureau Insurance Company, 141
Idaho 660, 663, 115 P.3d 751, 754 (2005) (quoting Smith v. O/P Transportation, 128 Idaho 697,
700,918 P.2d 281, 284 (1996)). "A provision that seeks to exclude the insurer's coverage must
be strictly construed in favor of the insured." Gearhart v. Mutual of Enumclaw Insurance

Company, 160 Idaho 664, 667, 378 P.3d 454, 457 (2016) (quoting Weinstein v. Prudential
ProperJy and Casua!Jy Insurance Company, 149 Idaho 299, 320-21, 233 P.3d 1221, 1242-43
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(20 I 0). "The burden is on the insurer to use clear and precise language if it wishes to restrict the
scope of its coverage." Id.
"The general rule is that, because insurance contracts are adhesion contracts, typically not
subject to negotiation between the parties, any ambiguity that exists in the contract must be
construed most strongly against the insurer." Gearhart v. Mutual of Enumclaw Insurance

Company, 160 Idaho 664, 667, 378 P.3d 454, 457 (2016) (quoting Arreguin v. Farmers
Insurance Company of Idaho, 145 Idaho 459, 461, 180 P.3d 498, 500 (2008)). "In construing an
insurance policy, the Court must look to the plain meaning of the words to determine if there are
any ambiguities." Cascade Auto Glass, Inc., 141 Idaho at 663, 115 P.3d at 754. "This
determination is a question of law." Id. In making that detennination, the Court "must construe
the policy 'as a whole, not by an isolated phrase."' Id. (quoting Selkirk Seed Company v. State

Insurance Fund, 135 Idaho 434, 437, 18 P.3d 956, 959 (2000)). "An insurance policy provision
is ambiguous if 'it is reasonably subject to conflicting interpretations."' Id. "If a policy is found
to be ambiguous, then its interpretation is a question of fact." Id. (quoting North Pacific

Insurance Company v. Mai, 130 Idaho 251,253,939 P.2d 570, 572 (1997)). On the other hand,
''where the policy language is clear and unambiguous, coverage must be determined, as a matter
of law, according to the plain meaning of the words used." Clark v. Prudential Property and

Casualty Insurance Company, 138 Idaho 538, 541, 66 P.3d 242, 245 (2003) (citing Mutual of
Enumclaw Insurance Company v. Roberts, 128 Idaho 232,235,912 P.2d 119, 122 (1996)).
In the present case, neither party has argued that the Policy language is ambiguous.
Section B.1.g. excludes damage from "Flood, surface water, waves, tides, tidal waves, overflow
of any body of water, or their spray, all whether driven by wind or not." Affidavit of Cynthia

Schart, at Ex. B. Black's Law Dictionary defines surface water as "Water lying on the surface of
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the earth but not forming part of a watercourse or lake. • Surface water most commonly derives
from rain, springs, or melting snow." Surface water, BLACK'S LAW DICTIONARY (10th ed. 2014)
(emphasis added). Idaho courts have included "melting snow" in reference to "surface water,"
and have looked favorably on the Couch on Insurance definition of "surface water." See Rizzo v.
State Farm Insurance Company, 155 Idaho 75, 81, 305 P.3d 519, 525 (2013). The Idaho
Supreme Court also upheld the district court's finding that similar language in the water
exclusion for a State Farm homeowner's insurance policy was clear and unambiguous. Id.
It appears to the Court that the damage from the water infiltration falls under the
exclusion for "surface water." The Policy expressly excludes coverage for "loss or damage
caused directly or indirectly by ... [w]ater." Affidavit of Cynthia Scharf, at Ex. B. The water
exclusion includes "surface water." Id Section B also states that "[s]uch loss or damage is
excluded regardless of any other cause or event that contributes concurrently or in any sequence
to the loss." Id The record contains unrebutted evidence that one source of the water infiltration
was melting snow, ice, and water that entered the underground storage tanks through cracks in
the vapor riser caps and a crack in the spill or fill bucket. Specifically, Plaintitrs claim that
melting snow got into the gas tank, and the discovery of water infiltration when the snow began
to melt after a "heavy snow" the day before. Plaintiff has presented no alternate theory of the
source of the water infiltration that would bring the damage outside of the Policy exclusion.
Defendant's water exclusion is clear, precise, and unambiguous, and the Court must apply it as a
matter of law to exclude coverage for the damage caused by the water infiltration.
VI.

PLAINTIFF'S DAMAGES CLAIM IS ALSO BARRED UNDER THE
WEATHER CONDITIONS EXCEPTION.

Section B.3.a of the Policy excludes "loss or damage caused by or resulting from any of
the following 8.3.a. through B.3.c.," including damage resulting from weather conditions.
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Affidavit of Cynthia Schart, at Ex. B. The weather conditions exclusion reads as follows: "[T]his
exclusion only applies if weather conditions contribute in any way with a cause or event
excluded in Paragraph 1 above to produce the loss or damage." Id. The language in Section
B.3.a. is clear and unambiguous. Because the Court determined that Plaintiff's damages claim
falls within the water exclusion listed in Section B. l .g., the weather conditions exclusion also
applies to Plaintiff's claim, given the plain language of the exclusion. Specifically, without the
heavy snow there would not have been melting snow to infiltrate the underground storage tanks.
Thus, the weather conditions contributed to an excluded cause or event under the Policy.
Plaintiff's argument that Defendant's "assertion that Weather Conditions exclusion
applies should not be given serious consideration" is without merit. Plaintiff's Response in

Opposition to Motion for Summary Judgment, at 10. Even if Defendant's argument that the
weather conditions exception applies was sparse, Defendant's affidavits do indicate how the
weather condition contributed to an excluded cause of loss. Thus, Plaintiff's damages would also
be excluded under the weather conditions exception to the Policy.

VII.

DEFENDANT IS ENTITLED TO SUMMARY
PLAINTIFF'S BREACH OF CONTRACT CLAIM.

JUDGMENT

ON

"Summary judgment dismissal of a claim is appropriate where the plaintiff fails to submit
evidence to establish an essential element of the claim." Nelson By and Through Nelson v. City
of Rupert, 128 Idaho 199,202,911 P.2d 1111, 1114 (1996) (citing Idaho Rule of Civil Procedure

56 and Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988)). "The elements for a
claim for breach of contract are: (a) the existence of a contract, (b) the breach of the contract, (c)
the breach caused damages, and (d) the amount of those damages." Franklin Building Supply

Company, Inc., v. Hymas, 157 Idaho 632, 637, 339 P.3d 357, 362 (2014) (quoting Mosel/
Equities, LLC v. Berryhill & Co., 154 Idaho 269,278,297 P.3d 232,241 (2013)).
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Plaintiff herein failed to provide sufficient evidence to establish that Defendants breached
the insurance contract given that Plaintiff's damages claim is excluded under multiple parts of
Section B of the Policy. Because there is no coverage for Plaintiff's claim, Defendant did not
breach the contract by failing to provide coverage. Thus, Defendant is entitled to summary
judgment with respect to Plaintiff's breach of contract claim.

VIII. DEFENDANT IS ENTITLED TO SUMMARY
PLAINTIFF'S BAD FAITH INSURANCE CLAIM.

JUDGMENT

ON

"In order for a first-party insured to recover on a bad faith claim, the insured must show:
1) the insurer intentionally and unreasonably denied or withheld payment; 2) the claim was not

fairly debatable; 3) the denial or failure to pay was not the result of a good faith mistake; and 4)
the resulting harm is not fully compensable by contract damages." Harmon v. State Farm Mutual

Automobile Insurance Company, 162 Idaho 94,102,394 P.3d 796,804 (2017) (quoting Parks v.
Safeco Insurance Company of Illinois, 160 Idaho 556, 562, 376 P.3d 760, 766 (2016)).
"Fundamental to the claim of bad faith is the idea that there must be coverage of the claim under
the policy. If that be the case and the insured proves the other elements of a bad faith claim ...
the insured may recover damages for the tort of bad faith that extend beyond contract damages."

Robinson v. State Farm Mutual Automobile Insurance Company, 137 Idaho 173, 178, 45 P.3d
829, 834 (2002).
Plaintiff herein has not established that there was coverage for its claim under the Policy.
Thus, Plaintiff's bad faith insurance claim fails. Defendant is entitled to summary judgment on
Plaintiff's bad faith insurance claim.

CONCLUSION
For the above stated reasons, Defendant's Motion to Strike is denied, and Defendant's
Motion for Summary Judgment is granted.
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ORDER:
Based on the foregoing and good cause appearing therefore,
IT IS HERBY ORDERED, Defendant's Motion to Strike is DENIED. Defendant's
Motion for Summary Judgment is GRANTED.

DATED this

J_ff__r;;_; of June, 2018.
BY THE COURT:
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the foregoing was placed in the
courthouse mailing system, postage prepaid, inter office mail, or by facsimile on the _Jf__ day of
June, 2018, to:
Matthew Parks
mcp@1elamburke.com
Douglas Dick
dougfah pokelaw .com

JIM BRANNON
CLERKOF~OURT
Deputy Clerk
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Filed: 06/2L,-018 13:04:55
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - McCoy, Susan
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,

Case No. CVI 7-5916

vs.

JUDGMENT

MID-CENTURY INSURANCE COMPANY,
a foreign insurer,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiff ABK, LLC's Complaint is hereby dismissed with prejudice.
Signed: 6/25/2018 11 :42 AM

DA TED this ___ day ofJune, 2018.

Ho r ble Cynthia K.C. Mey r
Koo nai County District Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 26
day of June, 2018, I caused a true and correct
copy of the foregoing document to be served as follows:
Douglas Dick
Phillabaum Ledlin Matthews &
Sheldon, PLLC
1235 N. Post Street, Suite 100
Spokane, WA 99201

U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
_ _ Via Facsimile- (509) 625-1909
_x_ E-mail doug@spokelaw.com
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Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701

U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
_ _ Via Facsimile - (208) 384-5844
__x__ E-mail jat@elamburke.com

Deputy Clerk
4848-6529-0347,

V.
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Filed: 09/05/2CJ 1d 16:03:33
First Judicial District, Kootenai County
Jim Brannon, Clerk of the Court
By: Deputy Clerk - McCoy, Susan

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ABK, LLC, a limited liability company,
Plaintiff,
vs.
MID-CENTURY INSURANCE COMPANY,
a foreign insurer,

Case No. CVl 7-5916
ORDER DENYING MOTION FOR
RECONSIDERATION OF ORDER
ON SUMMARY JUDGMENT AND
ORDER DENYING MOTION TO
STRIKE UNTIMELY PLEADINGS

Defendant.

On August 7, 2018, the parties appeared before the Court on Plaintiff ABK, LLC's
("ABK") Motion for Reconsideration of Order on Summary Judgment ("Motion for
Reconsideration") and Defendant Mid-Century Insurance Company's ("Mid-Century") Motion
to Strike Untimely Pleadings ("Motion to Strike"). For the reasons set forth herein, both motions
are denied.
The Court heard oral arguments and denied both the Motion for Reconsideration and the
Motion to Strike at the hearing. The Court hereby incorporates all findings and rulings made by
the Court at the August 7, 2018, hearing herein as if set forth in full herein. Furthermore, the
Court re-affirms and adopts its findings and holdings set forth in the Court's Memorandum
Decision and Order on Defendant's Motion to Strike and Motion for Summary Judgment
("Order"), filed on June 18, 2018.

I. Motion for Reconsideration
With respect to the Motion for Reconsideration, the Court considered all the pleadings
and filings in the record. The Court considered the Motion for Reconsideration under the same
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standard as Mid-Century's motion for summary judgment. That standard is set forth in the Order
at pp. 8-9.
No additional evidence was provided by ABK in support of the Motion for
Reconsideration.

a. Surface Water Exclusion
ABK asked the Court to reconsider its holdings that the surface water exclusion and the
weather exclusion barred coverage of ABK's claim under its insurance policy with Mid-Century.
The Court considered the arguments raised by ABK in the pleadings filed and at oral argument.
The Court declines to reverse its prior finding that the record contains evidence that the damages
at issue in this case were caused, at least in part, by surface water. The Court affirms its finding
that the policy language concerning the surface water exclusion is unambiguous and that ABK
failed to demonstrate a material question of fact that would preclude summary judgment.
The Court considered the applicability of the efficient cause analysis and finds as a matter
of law that the clear and unambiguous language of the insurance policy, specifically the surface
water exclusion, directs the Court to not conduct any efficient cause analysis. The language
reads as follows:
The policy indicates that Mid-Century:
will not pay for loss or damage caused directly or indirectly by any
of the following. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in any
sequence to the loss.
g. Water
(1) Flood, surface water, waves, tides, tidal waves, overflow of any
body of water, or their spray, all whether driven by wind or not;
See Order, pp. 4-5 (listing policy exclusion language from the insurance policy).
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The Court reaffirms its holding that, "[Mid-Century's water exclusion is clear, precise,
and unambiguous, and the Court must apply it as a matter of law to exclude coverage for the
damage caused by the water infiltration." Order, p. 19. Therefore, the efficient cause analysis is
not applicable to the water exclusion.

b. Weather Conditions Exclusion
The Court considered the arguments raised by ABK with respect to the weather condition
exclusion of the insurance policy in ABK's Motion for Reconsideration. However, the Court
declines to reverse its prior determination that the weather condition exclusion of the insurance
policy excludes the loss suffered by ABK and affirms its prior holding as set forth in the Order.
See Order, pp. 19-20.

The Court additionally finds that the ensuing loss provision in Section B.3 of the policy
does not restore coverage for damages excluded under the weather condition exclusion because
the Court finds there is no evidence in the record of a separate and distinct covered cause of loss
that would trigger the ensuing loss provision.

II.

Motion to Strike
With respect to the Motion to Strike, the Court finds the pleadings filed by ABK on

August 6, 2018, were timely pursuant to I.R.C.P. 2.2(a)(l)(C) and therefore the Motion to Strike
is denied.
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III.

Conclusion
IT IS HEREBY ORDERED, for the reasons set forth herein and stated on the record by

the Court on August 7, 2018, the Court denies ABK's Motion for Reconsideration and denies
Mid-Century's Motion to Strike.
DATED
Signed: 8/31/201810:19 AM

Hon · e Cynthia K.C. Meyer
Kootenai County District Judge
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